DECISION  OF  BOARD  0?  INQUIRY 

The  complainants  are  separate  school  supporters  and  ar 
the  parents  of  three  trainable  mentally  retarded  pupils.  This 
proceeding  is  about  the  extent  of  their  children's  right  to  a 
separate  school  education.     The  other  parties  are  the  Ontario 
Human  Rights  Commission  and  the  respondent  separate  school  board 
Pursuant  to  s.38(2)   of  the  Ontario  Human  Rights  Code,   1931,  the 
Commission  had  carriage  of  the  complaint.     By  agreement  of  all 
parties  at  the  outset  of  the  hearing,   I  made  an  order,  under 
s.  31.(3)   of  the  Code,   combining  the  three  complaints  to  enable 
them  to  be  dealt  with  in  one  proceeding. 

Eight  days  were  devoted  to  hearing,  evidence,  two  days 
to  a  view  of  the  three  pupils 1   school  settings  and  two  days  to 
argument.     However,  there  is  not  much  dispute  on  the  facts.  Two 
of  the  three  children  involved,   Paige  Korbay  and  Maureen  Legris, 
were  required  by  the  respondent  board  to  spend  about  three- 
quarters  of  each  school  day  in  schools  of  the  non-denominational 
Leeds  and  Grenville  County  3oard  of  Education,  which  I  will  refe 
to  as  the  public  board,  under  a  contractual  arrangement  made 
between  the  respondent  board  and  the  public  board.  The 
respondent  board  allowed  them  to  spend  the  remaining  quarter  of 
each  day  in  its  denominational  separate  schools.     The  third 
child,  Mary  3eth  Hickling,  who  is  less  severely  handicapped  than 
the  other  two,  was  required  by  the  respondent  board  to  spend 
about  half  of  the  day  in  a  public  school  and  was  allowed  to  spen 
the  other  half  in  a  separate  school. 
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All  non-handicapped  children  of  separate  school 

supporters  who  lived  in  the  respondent  board's  area  were  allowed 

to  attend  the  board's  separate  schools  full  time  if  their  parents 

wished.     The  Commission  and  the  complainants  maintained  that  as 

the  complainants'  children  were  excluded  from  those  schools  for 

much  of  the  day,  they  were  being  denied  a  Catholic  education 

because  of  mental  handicap.     The  respondent  board,  the  argument 

went,  was  therefore  in  breach  of  s.l  and  s.8  of  the  Ontario  Human 

Rights  Code,  which  provide  as  follows: 

Section  1        Every  person  has  a  right  to  equal 
treatment  with  respect  to  services,  goods  and 
facilities,  without  discrimination  because  of  race, 
ancestry,  place  of  origin,  colour,  ethnic  origin, 
citizenship,  creed,   sex,  age,  marital  status,  family 
status  or  handicap. 

Section  8      .  No  person  shall  infringe  or  do,  directly 
or  indirectly,  anything  that  infringes  a  right  under 
this  Part* 

The  definition  section  of  the  Code,   s.9,  defines 
"handicap"  in  the  following  terms: 

Section  9        In  Part  I  and  in  this  Part, 

•  •  • 

(b)   "because  of  handicap"  means  for  the 
reason  that  the  person  has  or  has  had,  or  is 
believed  to  have  or  have  had, 

•  •  • 

(ii)   a  condition  of  mental  retardation  or 
impairment. . . . 

A  good  deal  of  the  evidence  called  by  the  Commission 
and  the  complainants  related  to  what  was  a  Catholic  education  and 
to  whether  such  an  education  had  been  denied  to  the  complainants 1 
children.     Fully  as  much  of  their  evidence,  however,   was  on  what 
is  known  as  the  integration  or  mainstreaming  question:  the 


controversy  among  educators  as  to    whether  severely  mentally 
handicapped  children  are  better  educated  in  segregrated,  highly 
specialized  schools  or  classrooms  or  in  regular  classrooms  with 
non-handicapped  children  of  roughly  the  same  age  ("age- 
apprcpriate  peers",   in  the  professional  jargon). 

Counsel  for  the  Commission  insisted  that  the 
integration  controversy  and  the  evidence  we  heard  on  it  were  not 
a  central  part  of  the  case.     "This  is  not  an  integration  case", 
he  said  in  so  many  words  at  least  once,  and  several  times  in 
other  words.     The  bedrock  of  the  Commission's  case,  he 
maintained,   lay  in  three  facts:     the  fact  that  the  respondent 
board  had  admittedly  refused  to  register  the'  complainants 1 
children  as  separate  school  pupils  and  had  required  them  to 
register  as  pupils  of  the  public  board;  the  fact  that  the 
respondent  board  had  admittedly  not  conducted  its  own  detailed 
assessments  of  their  educational  needs,   leaving  the  public  board 
to  determine  those  needs;  and  the  fact  that  the  respondent  board 
had  admittedly  refused  to  let  them  attend  its  schools  for  most  o 
the  day,  arranging  instead  to  have  the  public  board  provide  most 
of  their  education.     Kow  much  integration  or  mainstreaming  could 
appropriately  be  provided  to  those  pupils  was,   in  the  submission 
of  counsel  for  the  Commission,  neither  necessary  nor  relevant  to 
the  determination  of  whether  the  respondent  board  had 
discriminated  against  them  on  the  basis  of  handicap.       Proof  of 
the  board's  refusal  to  register  and  assess  the  pupils  in 
question,  and  to  give  them  a  full  Catholic  education,  was  ample 


to  establish  such  discrimination. 

As  I  understand  the  position  of  counsel  for  the 
Commission;   not  only  did  the  Commission  and  the  complainant  not 
need  to  establish  that  failure  to  integrate  the  complainants 1 
children  more  fully  into  a  class  of  age-appropriate  peers  was 
discrimination  in  breach  of  the  Code,  but  it  would  have  been 
premature  even  to  have  tried  to  establish  it.     The  reason  is  tha 
the  respondent  board,  never  having  registered  the  three  children 
or  assessed  their  educational  needs,  had  never  reached  the  stage 
where  it  could  consider  how  much  integration  they  should  have. 
The  feasibility  of  integration  was  only  relevant,  Commission 
counsel  argued,  to  the  question  which  the  Code  requires  me  to 
address  after  having  found  discrimination  on  the  basis  of 
handicap:     the  question  whether  the  respondent  board,   in  spite  o 
having  committed  such  discrimination,  had  nevertheless  provided 
what  is  known  as  reasonable  accommodation  to  the  complainants' 
children  by  going  as  far  as  it  could  to  educate  them  without 
causing  undue  hardship  to  other  pupils.     Section  40(2),  the 
reasonable  accommodation  provision  relevant  in  this  case, 
provides  as  follows: 

Section  40f2)       -  Where  the  board  of  inquiry  at  the 
conclusion  of  the  hearing  finds  that  a  right  of  a 
person  under  Part  I  has  been  infringed  by 
discrimination  because  of  handicap,  the  board  may  then 
proceed  to  inquire  whether, 

(a)  the  person  does  not  have  access  to  premises, 
services,   goods,   facilities  or  accommodation  of 
the  party  who  is  found  to  be  a  contravener, 
because  of  handicap;  or 

(b)  the  premises,   services,   goods,   facilities  or 
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accommodation  of  the  party  who  is  found  to  be  a 
contravener  lack  amenities  that  are  appropriate  to 
persons  because  of  the  handicap, 
and  after  making  a  finding  thereon,  the  board  may, 
unless  the  costs  occasioned  thereby  would  cause  undue 
hardship  and  subject  to  the  regulations,   order  that  the 
party  take  such  measures  as  will  make  such  provision 
for  access  or  amenities  or  as  set  out  in  the  order. 

Commission  counsel's  submission  on  the  essence  and  the 
extent  of  the  relationship  between  integration  and  reasonable 
accommodation  can  be  summarized  as  follows.     Integration  of 
trainable  retarded  pupils  into  regular  schools,  and  even  into 
classes  within  those  schools,   is  now  widely  enough  accepted  among 
educators  and  widely  enough  practiced  to  make  it  clear  that  it 
was  feasible  for  the  respondent  board,  without  causing  undue 
hardship  to  anyone,  to  take  the  complainants'  children  into  its 
schools  even  though  it  did  not  have  segregated  facilities  for 
them.     The  evidence  called  by  counsel  for  the  complainants  placed 
somewhat  more  of  an  emphasis  on  integration  than  the  evidence 
called  by  Commission  counsel,  but  the  position  taken  by  the  two 
counsel  in  their  submissions  was  virtually  identical.  Both 
counsel  made  use  of  the  evidence  called  by  the  other,   and  their 
cases  were  effectively  indistinguishable. 

Counsel  for  the  respondent  board  did  not  dispute  that 
the  complainants'  children  were  treated  differently  from  other 
children  of  separate  school  supporters  in  the  provision  of 
educational  services  and  facilities,  and  that  the  difference  in 
treatment  was  due  to  mental  handicap.     However,  he  argued  on 
several  grounds,   some  of  which  I  have  already  adverted  to  and 
some  of  which  I  have  not,  that  such  different  treatment  did  not 
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violate  the  Ontario  Human  Rights  Code,   1981.     First,  he 
submitted,   it  did  not  amount  to  a  denial  of  a  Catholic  education, 
in  that  the  complainants'  children  were  allowed  enough  time  in 
Catholic  schools  that  they  did  in  fact  receive  a  Catholic 
education.     Second,   if  they  were  denied  a  Catholic  education, 
that  denial  was  not  discriminatory,  because  in  place  of  a 
Catholic  education  they  received  services  which  the  respondent 
board  reasonably  and  properly  decided  were  of  greater  educational 
importance  to  them.     Third,  what  the  complainants  were  really 
seeking  for  their  children  was  integration  into  regular 
classrooms  with  non-handicapped  children  their  own  age,  rather 
than  a  Catholic  education.     Thus,  counsel  for  the  respondent 
board  submitted,  the  complainants  were  not  complaining  of 
discrimination  but  merely  of  a  legitimate  refusal  on  the  board's 
part  to  be  rushed  into  accepting  the  controversial  educational 
philosophy  underlying  integration.     Next,  even  if  the 
complainants'   children  were  denied  a  Catholic  education  and 
received  in  its  place  nothing  of  equal  or  greater  importance  to 
them,  and  even  if  that  was  what  their  complaint  was  really  about, 
the  Education  Act  explicitly  authorized  that  denial  and  thereby 
protected  the  respondent  board  against  an  allegation  of  a  breach 
of  the  Ontario  Human  Rights  Code.     Finally,  even  if  the 
respondent  board  did  deny  the  complainants 1  children  a  Catholic 
education,   and  even  if  that  denial  was  discriminatory  within  the 
meaning  of  the  Ontario  Human  Rights  Code  and  was  not  effectively 
protected  by  the  Education  Act,  the  respondent  board  went  as  far 
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as  it  could  to  provide  a  Catholic  education  for  those  children 
without  causing  undue  hardship  to  its  other  pupils,   and  is 
therefore  protected  by  s.40(2)   of  the  Code. 

After  an  outline  of  the  facts  and  some  of  the  statutory 
background,     I  will  deal  with  the  issues  in  the  following  order: 

Were  the  complainants'  children  denied  a  Catholic 
education  by  the  respondent  board? 

If  so,  was  that  denial   (and  the  accompanying  denial  of 
registration  and  assessment  by  the  board)   discrimination  within 
the  meaning  of  the  Ontario  Human  Rights  Code? 

If  the  denial  of  a  Catholic  education  was 
discriminatory,  did  the  complainants  lose  their  right  to  complain 
about  it  under  the  Ontario  Human  Rights  Code  if  their  real 
objective  was  to  secure  a  more  integrated  education  for  their 
children  rather  than  a  Catholic  education? 

Did  the  Education  Act  protect  the  respondent  board  from 
being  found  to  have  discriminated  against  the  complainants ' 
children? 

If  the  respondent  board  did  discriminate  against  the 
complainants'  children,  did  it  nevertheless  go  so  far  as  it 
reasonably  could  to  accommodate  them?     If  not,  what  would 
reasonable  accommodation  require  the  board  to  do? 
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THE  WITNESSES  WHO  APPEARED  BEFORE  ME 

The  Commission  called  the  following  witnesses: 

Mr.  Harry  Legris,  Mrs.  Irene  Horbay,  and  Mrs.  Dianne 

Hickling. 

Father  Philip  Horrigan  -  the  Hicklings'  and  Horbays ' 
parish  priest,   and  a  trustee  of  the  respondent  board  from  19  8  0  to 
1985. 

Dr.  Joseph  Waters  -  Superintendent  of  Programs, 
Wellington  County  Roman  Catholic  Separate  School  3oard,  with 
principal  responsibility  in  the  area  of  special  education. 

Father  Patrick  Machan  -  a  former  teacher  and  trustee  of 
Catholic  schools  in  Ontario,  now  involved  in  advocacy  for  the 
mentally  handicapped. 

Ms.  Donna  Bracewell  -  Director  of  a  cooperative  school 
in  Toronto,   and  a  consultant  on  the  education  of  handicapped 
children. 

The  complainants  called  the  following  witnesses: 
Dr.  Clinton  Davis,  Head  of  Psychological  Services  for 
the  Hamilton-Wentworth  Roman  Catholic  Separate  School  Board. 

Mr.  George  Flynn,  Director  of  Education  and  Secretary- 
Treasurer  of  the  Waterloo  County  Roman  Catholic  Separate  School 
Board,   and  former  Superintendent  of  Special  Services  for  the 
Metropolitan  Toronto  Separate  School  Board. 
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The  respondent  board  called  the  following  witnesses: 
Mr.  Robert  Goodson,  Education  Officer  with  the  Ontario 

Ministry  of  Education,  with  particular  responsibility  for  special 

education. 

Mr.  John  Laughlin,  Superintendent  of  Special  Education 
and  Support  Services,  York  Region  Board  of  Education. 

Mrs.  Hellen  Bogie,  Vice-Principal,  Programs  for  the 
Developmentally  Handicapped,  Carleton  Roman  Catholic  Separate 
School  Board. 

Mrs.  Karen  Hallinan,  a  kindergarten  teacher  for  the 
respondent  board  and  the  parent  of  a  mentally  retarded  child. 

Mrs.  Mairi  Wamock,  Acting  Superintendent  of  Curriculum 
for  the  respondent  board. 
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FACTS  LEADING  TO  THE  COMPLAINT 

Mary  Beth  Kidding,  bom  August  1,  .19  69,  has  Downs' 
Syndrome.     Paige  Hqrbay,  born  April  21,   1972,   suffered  severe 
seizures  in  infancy.     Maureen  Legris,  born  August  15,   1973,  has 
cerebral  palsy.     Although  many  of  the  witnesses  emphasized  the 
damaging  consequences  which  can  flow  from  the  labelling  of 
handicapped  people,   it  was  generally  accepted  for  the  purposes  of 
this  case  that  all  three  girls  are  within  the  category  of  pupil 
referred  to  as  "trainable  retarded"  in  the  Education  Act,  R.S.O. 
1980,  c.   129,  as  amended.     It  is  clear  that  they  suffer  from  a 
handicap  within  the  meaning  of  s.l  of  the  Ontario  Human  Rights 
Code,   1981,   as  "handicap"  is  defined  in  s.9("b)(ii)   of  the  Code, 
quoted  above,  to  include  "a  condition  of  mental  retardation  or 
impairment" .     Maureen  and  Paige  are  both  severely  mentally 
retarded,   though  witnesses  who  know  them  expressed  the  belief 
that  with  proper  training  and  support,  they  will  be  able  to  live 
quite  independently  and  obtain  useful  employment.     Mary  Beth,  who 
is  less  severely  retarded,   is  already  able  to  hold  a  simple  part- 
time  job  and  will  very  likely  be  capable  of  living  independently. 
Maureen  and  Paige  also  have  varying  degrees  of  physical 
disability,  Maureen  in  particular  requiring  leg  braces  and 
sometimes  using  a  wheelchair. 

Special  education  -  that  is,  education  designed  for 
children  with  special  educational  needs,  or  "exceptionalities", 
of  many  sorts  -  received  considerable  impetus  in  Ontario  from 
Bill  82  of  1980,  which  became  the  Education  Amendment  Act,   198 C, 
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S.O.   I9  60,   c.   61,   and  is  now  incorporated  into  the  Education  Act, 
R.S.O.   1930,   c.   129,   as  amended.     Before  1980,   separate  school 
boards,  unlike  public  school  boards,  had  neither  the  obligation 
nor,   it  would  appear,  the  right  to  educate  trainable  retarded 
children.     The  Education  Act,  1974,  S.O.   1974,  c.   109,  s.  70(1), 
speaks  only  of  public  boards  and  not  of  separate  school  boards  in 
the  context  of  the  obligation  to  accommodate  trainable  retarded 
children.     Now,  however,  the  Education  Act,  R.S.O.   1980,  c.  129, 
sets  out  in  s.8(2)  the  general  principle  enunciated  in  Bill  82: 
that  "all  exceptional  children"  are  to  have  access  to 
"appropriate  special  education  programs  and  special  education 
services  without  payment  of  fees...." 

With  respect  to  trainable  retarded  pupils,  the 
Education  Act  did  not  require  or  even  encourage  immediate 
compliance  with  that  principle  by  all  boards.     Though  it  would  . 
unduly  complicate  this  decision  to  set  out  or  explain  in  detail 
all  of  the  provisions  of  the  Act  which  envisage  delay  in  that 
regard,  I  will  try  to  make  the  general  scheme  clear. 

Section  32(2)   of  the  Education  Act  says  who  is  to  be  a 
"resident  pupil"  of  a  separate  school  board  and  thus  entitled  to 
that  board's  services.     It  provides,   in  effect,  that  a  resident 
pupil  is  someone  between  six  and  21  years  of  age  who  lives  in  the 
board's  area  and  whose  parent  or  guardian  has  chosen  to  be  taxed 
as  a  separate  school  supporter.     Trainable  retarded  pupils, 
however,   are  precluded  by  s.32(6)   from  being  resident  pupils 
under  s.32(2)   until  "such  date  as  may  be  designated  by  the 
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Lieutenant  Governor  in  Council  [i.e. .  by  Order  in  Council]  or 
until  the  1st  day  of  January,   1985,  whichever  occurs  first". 

Section  72(1)   provides  that  subject  to  ss.72(2)  and 
(4) ,  the  thrust  of  which  I  will  look  at  in  a  moment,  "every 
board",  which  includes  every  separate  school  board,  "shall 
provide  adequate  accommodation  for  the  trainable  retarded  pupils" 
who  are  "exceptional  pupils  of  the  board"  and  who  have  been 
identified  by  the  statutorily  mandated  procedures  as  being 
appropriately  placed  "in  a  school  or  class  for  trainable  retarded 
pupils".     Section  72(2)    is  the  key  provision  of  the  Education  Act 
for  our  purposes.     It  provides  that  any  board,  rather  than  itself 
educating  the  trainable  retarded  pupils  for  whom  it  is 
responsible  under  s.72(l),  may  "enter  into  an  agreement  with 
another  board  to  provide  for  the  instruction  of  such  trainable 
retarded  pupils",   and  may  agree  to  pay  a  fee  to  the  other  board 
for  these  services.     However,   s.72(4),   in  language  somewhat 
parallel  to  that  of  s.32(6),  provides  that  ss.72(l)   and  (2)  only 
become  applicable  to  a  board  "on  the  1st  day  of  January,   1985  or 
on  such  date  as  may  be  designated  by  the  Lieutenant  Governor  in 
Council,  whichever  occurs  first...". 

These  provisions  therefore  left  a  time  lag  between  the 
coming  into  force  of  Bill  82  in  December  1980  and  the  acquisition 
by  separate  school  boards  of  the  right  and  duty  to  educate 
trainable  retarded  children  of  separate  school  supporters  -  a 
time  lag  which,  unless  shortened  by  Order  in  Council,  was  to  run 
until  January  l,   1985,     The  evidence  before  me  showed  that  some 
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fourteen  of  the  fifty  or  so  separate  school  boards  in  Ontario 
requested  and  obtained  Orders  in  Council  allowing  them  to  accept 
trainable  retarded  pupils  before  that  date.     The  respondent  board 
was  not  one  of  them.     Therefore,   according  to  8.32(6} ,  trainable 
retarded  children  of  separate  school  supporters  in  Lanark  and 
Leeds  and  Grenviile  counties  were  not  eligible  to  become  pupils 
of  that  board  until  January  1,   1985,  and  according  to  s.  72(4) 
the  board  had  no  duty  to  accommodate  them  until  that  date. 

Counsel  for  the  Commission  and  the  complainants  argued 
that  since  discrimination  on  the  basis  of  handicap  became  illegal 
in  Ontario  on  June  15,  1982,  when  the  Ontario  Human  Rights  Code, 
1981,  came  into  force-,  and  since  s.46(2)   of -the  Code  provides 
that  the  Code  is  to  prevail  over  inconsistent  provisions  of  other 
statutes,  the  respondent  board  was  in  breach  of  the  Code  by  not 
proceeding,  with  or  without  obtaining  an  expediting  Order  in 
Council,  to  educate  the  complainants'  children  even  before 
January  1,   1985.     I  will  come  back  to  that  argument  later  in  this 
decision. •  In  all  other  parts  of  the  decision,   I  will  assume  that 
the  Education  Act  was  effective  to  deny  the  respondent  board  the 
right  or  duty  to  accept  those  children  before  January  1,  1985, 
and  I  will  consider  only  whether  the  board  was  in  breach  of  the 
Code  after  that  date. 

One  parent  of  each  child  gave  testimony  -  Mr.  Harry 
Legris,  Mrs.  Irene  Horbay,  and  Mrs.  Dianne  Hickling.     As  of  the 
fall  of  1982,   the  families  of  the  three  children  ail  lived  in 
Brockville.     The  parents  were  separate  school  supporters.  The 


respondent  board  had  known  of  the  three  children  before  that  tin 
and  had  known  something  of  their  educational  needs,  but  it 
appears  to  have  been  assumed  by  everyone  concerned  that  the  boar 
could  not  register  them  because  they  were  trainable  retarded 
pupils.     All  three  children  had  been  placed  in  Riverview  School 
on  the  outskirts  of  3rockviile.     That  is  a  school  for  handicappe 
pupils  only,   operated  by  the  public  board.     It  appears  that  none 
of  the  three  was  receiving  any  Catholic  education  at  Riverview 
School,  nor  were  they  being  educated  with  any  non-handicapped 
children. 

By  November  1932,  discussions  about  Bill  82  sponsored 
by  the  Brockville  and  District  Association  for  the  Mentally 
Retarded,  together  with  the  participation  of  Mrs.  Marian  Legris, 
Maureen's  mother,  in  the  respondent  board's  Special  Education 
Advisory  Committee,  had  served,   in  Mr.  Legris'  words,  to  "raise 
[the  parents']  consciousness ...  of  benefits  of  integration  to 
children  with  developmental  handicaps,  ail  handicaps  could  be 
brought  into  the  regular  school  system".     Mrs.  Legris,  Mrs. 
Horbay  and  Mr.  E.  Doyle,  Principal  of  the  respondent  board's  St. 
Francis  Xavier  School  in  Brockville,  visited  the  Hamilton- 
Wentwcrth  Roman  Catholic  Separate  School  Board  to  look  at  the 
integration  program  which  that  board  was  developing. 

The  three  families  then  began  to  press  the  respondent 
board  to  integrate  the  three  children  into  its  schools.  Mrs. 
Horbay  wrote  to  the  board  on  November  22,   1932,  applying  for 
admission  of  Paige  to  St.  Francis  School.     Her  letter  outlined 
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Paige's  intellectual  and  physical  development,  noting  among  other 
things  that  when  last  assessed  in  1980  Paige  had  been  "placed  as 
functioning  at  approximately  twenty-eight  months",  and  suggesting 
that  "she  needs  attendance  on  a  one-to-one  basis  which  she  does 
not  get  at  Piverview"  and  that  "most  of  ail  she  should  be  with 
her  'well'  peers  for  modelling  in  the  social  and  verbal  skills". 

That  application  was  turned  down  in  a  letter  of 
December  IS,   1982,   from  Mr.  J.L.  Jordan,  the  respondent  board's 
Director  of  Education,  who  cited  reasons  of  cost  and  program 
quality.     However,  Mr.  Jordan  urged  Mrs.  Horbay  to  keep  pressing 
for  change,   and  the  complainants  did  just  that.     In  January  1983 
they  commissioned  a  consultant,  Dr.  L.  Hunt,  to  write  reports 
outlining  the  development  and  needs  of  each  of  the  three  children 
and  urging  their  integration  into  St.  Francis "School .     On  April 
12,   1983,   they  attended  a  regular  meeting  of  the  respondent  board 
in  Smiths  Falls  and  presented  a  proposal  for  integration  of  their 
children  into  its  schools.     The  board's  Special  Education 
Advisory  Committee  also  reported  at  that  meeting,   affirming,  in 
the  words  of  the  minutes,   "the  philosophy  of  the  Committee  that 
exceptional  pupils  are  better  served  by  placement  in  a  regular 
classroom  with  Special  Education  programs  provided  through 
resource  or  withdrawal  programs"  -  that  is,  through  programs 
conducted  outside  the  regular  classroom,  usually  in  the  school's 
resource  room,   for  a  part  of  the  pupil's  school  day.     Mr.  Paul 
3rady,   the  board's  Superintendent  of  Curriculum,   presented  to  the 
board  certain  options  with  respect  to  the  three  children.  The 


option  which  was  accepted  by  the  board  at  that  sane  meeting 
(April  12,   1933)  was  a  one-year  "pilot  program"  under  which  the 
board  would  continue  to  buy  most  of  the  educational  services  for 
the  three  children  from  the  public  board  but  would  "assist 
parents  on  a  co-operative  basis  by  allowing  students  to  visit  ou 
schools  and  integrate  with  regular  students  on  a  time  phased 
individual  basis  as  determined  by  the  principal  and  staff. 
Transportation  costs  and  any  aide  assistance  would  be  this 
3oard's  responsibility".     The  program  was  to  be  reviewed 
throughout  the  1933-84  school  year  and  reassessed  in  the  spring 
of  1984. 

The  length  of  the  children's  daily  "visits"  to  St. 
Francis  School  was  then  set  by  the  respondent  board,   in  meetings 
held  in  May  and  June  of  1983,   at  a  level  not  considered  very 
satisfactory  by  the  Legris  and  Korbay  families:  an  hour  and  a 
half  a  day  for  Maureen  and  Paige.     They  were  to  spend  the  rest  c 
the  day  in  the  public  board's  Westminster  Public  School. 
According  to  Mrs.  Korbay,  the  principals  of  Riverview  and  St. 
Francis  Schools  met  with  her  at  about  the  same  time  and  agreed 
that  half  a  day  in  a  separate  school  would  be  best  for  Paige,  bu 
the  respondent  board  was  not  prepared  to  allow  her  that  much  tim 
in  its  schools.     The  board  set  quite  a  different  schedule  fcr 
Mary  3eth  Hickling.     She  was  to  start  the  day  at  Westminster 
Public  School,  then  walk  across  the  street  at  11:30  a.m.  to  the 
respondent  board's  St.  Mary's  School,  where  she  would  spend  the 
rest  of  the  school  day. 
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The    pilot  program,  with  the  tines  set  as  I  have  just 
indicated,   got  underway  as  scheduled  in  September,  1983. 
According  to  Mrs.  HicJciing,  Mary  3eth  quickly  showed  dramatic 
changes  from  her  extensive  exposure  to  non-handicapped 
classmates.     She  became  much  more  interested  in  learning,  more 
concerned  with  her  appearance,  and  more  interested  in  normal 
teen-age  activities.     According  to  their  parents,  Maureen  and 
Paige  also  showed  noticeable  though  less  marked  improvements, 
along  essentially  similar  lines.     Probably  unfairly  in  my  view, 
Mr.  Legris  and  Mrs.  Horbay,  particularly  the  latter,  tended  in 
their  testimony  to  attribute  those  improvements  not  to  the  three- 
quarters  of  the  day  their  daughters  were  spending  at  Westminster 
Public  School  but  to  the  one-quarter  at  St.  Francis  School.  It 
is  true  that  all  of  Maureen's  and  Paige's  time  at  St.  Francis  was 
spent  in  integrated  classes,  whereas  some  of  their  time  at 
Westminster  was  spent  in  a  resource  room,  mainly  with  other 
handicapped  children,  where  the  emphasis  was  on  teaching  specific 
skills.     However,   testimony  from  other  witnesses,   and  information 
received  during  our  view  of  the  schools  where  the  children  were 
placed  in  1935-86,  makes  it  clear  that  at  least  by  1984-85  if  net 
earlier,  both  pupils  were  integrated  into  regular  classes  for  a 
substantial  portion  of  their  time  at  Westminster  Public  School 
and  that  the  resource  room  program  at  that  school  was  competently 
taught  and  reasonably  well  adapted  to  their  needs.     Whatever  the 
legal  and  other  merits  or  demerits  of  the  respondent  board's 
response  to  the  complainants'   requests,   it  is  clear  that 
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considerable  attention  was  paid  to  the  three  children's  needs  in 
the  arrangements  that  were  made  for  the  Westminster  Public  School 
portion  of  their  programs.     Everything  I  heard  or  saw  indicated 
that  the  teachers,  the  principal-  and  the  pupils  at  that  school 
put  concerted  effort  into  providing  an  environment  beneficial  to 
their  development,  and  that  they  are  continuing  that  effort  with 
respect  to  Paige,  who  was  the  only  one  of  the  three  still  at 
Westminster    at  the  time  of  the  hearing. 

On  November  15,   1933,   the  three  families  wrote  a  joint 
letter  to  the  respondent  board  expressing  considerable 
satisfaction  with  how  the  part-time  integration  program,   as  they 
called  it,  had  been  working  to  date.     On  December  6,   198  3,  the 
Legris  and  Horbay  parents  wrote  a  joint  letter  to  Mr.  Jordan  and 
Mr.   3rady,   appending  a  statement  of  the  developmental 
improvements  they  already  saw  in  their  daughters  as  a  result  of 
the  program.     Certain  benefits  to  Maureen's  younger,  non- 
handicapped  sister,  who  was  at  St.  Francis  School,  were  also 
cited.     The  letter  asked  for  additional  time  for  Maureen  and 
Paige  at  St.  Francis,  suggesting  several  ways  in  which  that  might 
enhance  the  gains  already  made.     Nowhere  in  either  the  letter  of 
November  15  or  the  letter  of  December  6  was  any  mention  made  of 
religious  training  or  a  religious  atmosphere.     The  request  for 
additional  time  was  declined,  minutes  of  the  respondent  board's 
meeting  of  December  13,   1983  showing  that  the  board  accepted  Mr. 
Brady's  negative  recommendation  on  the  matter  because  of  concerns 
about  the  impact  on  the  teaching  of  other  pupils  and  about  the 
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lack  of  proper  withdrawal  or  resource  room  facilities  at  St. 
Francis  School. 

On  January  6,   1984,  Ms.  Sandra  Gray,   a  Community  and 
Social  Services  worker,  sent  to  a  trustee  of  the  respondent  board 
a  long  letter  written  in  cooperation  with  Maureen's  and  Paige's 
parents.     The  letter  set  out  some  reasons  why  Maureen  and  Paige 
should  be  given  more  time  at  St.  Francis  Schol,   and  proposed  some 
strategies  for  the  use  of  such  time.     Religious  education  was  not 
mentioned. 

Mr.  Legris  testified  that  in  February  1934,  he  and  his 
wife  met  with  Mr.  Jordan  and  again  asked  for  more  time  for 
Maureen  at  St.  Francis  School.     According  to' Mr.  Legris,  Mr. 
Jordan  agreed  to  a  fifteen-minute  extension.     However,   a  few  days 
later,  Mr.  Jordan  told  Mr.  Legris  that  the  extension  could  not  be 
given  after  all.     Mr.  Jordan  and  Mr.  Brady  repeated  that  refusal 
in  a  meeting  with  Mr.  and  Mrs.  Legris  shortly  thereafter. 

In  March  1984,   relations  between  the  complainants  and 
the  respondent  board  abruptly  deteriorated.     As  part  of  its 
assessment  of  the  pilot  integration  program,   the  board  decided, 
without  consulting  or  informing  the  complainants,   to  send  a 
questionnaire  to  the  parents  of  the  other  children  in  Mary 
Beth' s,  Maureen's  and  Paige's  separate  school  classes.  After 
referring  to  Mary  Beth,  Maureen  or  Paige  by  name,  the 
questionnaire  asked,   in  essence,  what  concerns  the  recipient 
parents  had  had  about  the  program  at  the  outset,  whether  their 
concerns  had  proven  to  be  well  founded,  whether  they  saw  positive 


Or  negative  effects  on  their  own  children,,  and  whether  they  were 
in  favour  of  the  integration  of  trainable  retarded  pupils.  The 
questionnaire  was  sent  out  on  March  19,  1984. 

On  March  26,  the  complainants  wrote  an  angry  letter  to 
the  chairperson  of  the  respondent  board,  protesting  that  the 
questionnaire  was,   in  effect,   ill-conceived,   discriminatory,  and 
irrelevant  to  the  real  issues.     They  demanded  that  the  board 
apologize,  that  it  turn  the  results  of  the  questionnaire  over  to 
them,   and  that  it  meet  with  them  to  discuss  what  should  be  done 
next. 

Replies  to  the  questionnaire  were  received  by  the 
respondent  board  and  compiled  by  Mr.  Brady,  -but  the  complainants 
were  refused  access  to  that  compilation.     It  was  produced  in 
evidence  before  me  by  Father  Phillip  Horrigan,  who  was  a  trustee 
of  the  board  at  the  time  and  who  was  called  as  a  witness  by  the 
Commission.     Of  the  34  questionnaires  sent  out,   30  replies  were 
received.     They  were  overwhelmingly  favourable  about  the 
perceived  effects  of  the  pilot  program  to  date,   including  its 
impact  on  the  attitudes  of  non-handicapped  children  toward  the 
handicapped.     Most  of  those  who  replied  wanted  the  program  to 
continue. 

At  the  complainants'  request,  a  meeting  was  held  on 
April  18,   1934,   those  present  being  the  complainants,  three 
trustees  of  the  board,  Mr.  Jordan,  Mr.  3rady,  Ms.  Gray  and  Mr.  D. 
Cartan,   a  Community  and  Social  Services  employee  who  took 
extensive  minutes.     There  was  heated  discussion  on  whether  the 
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questionnaire  was  proper  and  relevant,   all  of  the  board  trustees 
and  officers  present  apparently  arguing  that  it  was,  with  the 
exception  of  Father  Korrigan.     The  minutes  of  the  meeting  made  it 
clear  that  the  complainants  asked  again  for  more  integration  for 
their  children,  and  that  there  was  considerable  discussion  of  the 
subject.     Ms.  Gray  is  quoted  in  the  minutes  as  saying,  "The 
attraction  of  the  separate  school  board  is  largely  due  to  the 
integrated  classrooms  as  opposed  to  the  self-contained  model". 
Mr.  Legris,  however,   is  recorded  as  having  mentioned  the 
distinctiveness  of  the  separate  school  environment. 

This  is  the  most  convenient  point  to  say  something  more 
about  the  questionnaire  incident,  which  was  'an  unfortunate  one. 
In  contrast  to  a  good  deal  of  the  other  evidence  before  me,  it 
does  not  reflect  well  on  the  respondent  board's  approach  to  the 
difficult  question  of  how  to  meet  its  responsibilities  toward  the 
complainants'  children.     The  problem  is  net  so  much  with  the 
content  of  the  questionnaire  or  with  the  fact  that  it  was 
circulated;  much  of  the  information  it  sought  was  relevant  to  the 
board's  legitimate  concerns,  and  I  cannot  see  that  a 
questionnaire  is  an  improper  or  unreasonable  way  to  obtain  such 
information.     Nor  am  I  particularly  concerned  by  the  board's 
failure  to  consult  the  complainants  in  advance.     As  counsel  for 
the  board  correctly  submitted,  that  was  a  regrettable  omission, 
but  it  showed  nothing  more  than  a  lack  courtesy  or  a  lack  of 
sensitivity  to  the  complainants'  feelings.     However,  two  points 
do  trouble  me.     One  is  the  fact  that  the  board  went  to 
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considerable  effort  to  solicit  the  views  of  other  parents  on  hew 
the  pilot  program  was  working  -  information  which  clearly  could 
be  of  no  more  than  secondary  value  on  the  merits  of  the  program 

while,   it  would  appear  from  the  evidence,  making  only  limited 
efforts  to  obtain  what  would  have  been  much  more  pertinent  input 
from  the  teachers  and  principals  directly  involved  in  the 
program's  implementation.     The  other  troubling  point  is  the 
board's  refusal  to  make  the  results  of  the  questionnaire 
available  to  the-  parents  of  the  three  children  most  centrally 
involved  in  the  program,   in  the  absence  of  any  indication  in 
advance  that  the  results  would  be  confidential  and  of  any 
particular  reason  for  keeping  them  from  those  parents. 

Because  it  was  not  disputed  that  the  respondent  board 
intended  to  treat  the  complainants •  children  differently  on  the 
basis  of  handicap,  the  question  of  intent  was  not  in  issue  and 
there  is  no  need  to  deal  with  whether  the  questionnaire  incident 
is  evidence  of  any  discriminatory  intent  on  its  part.  The 
results  of  the  -questionnaire  are,  however,   of  seme  use  on  the 
issue  of  reasonable  accommodation,  which  I  will  deal  with  later. 
These  results  show  that  in  the  opinion  of  the  parents  of  the  non 
handicapped  pupils  in  whose  separate  school  classes  the 
complainants'  children  had  been  placed,  or  at  least  in  the 
opinion  of  those  parents  who  cared  enough  to  respond,  the 
presence  of  the  complainants'  children  was  causing  few 
significant  difficulties  and  may  actually  have  been  beneficial 
overall  to  non-handicapped  pupils.     This  provides  seme  support 
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for  the  complainants 1  claim  that  more  time  in  the  separate 
schools  for  their  children  would  have  been  unlikely  to  cause 
undue  hardship  to  anyone. 

Cn  April  18,   1984,  Mr.  Jordan  wrote  to  the 
complainants,  briefly  expressing  the  board's  sorrow  that  the 
questionnaire  had  offended  them,   and  stating  that  it  was  only 
intended,  "to  assist  us  in  determining  appropriate  programs  for 
the  children".     The  complainants  did  not  see  this  as  the  apology 
they  had  asked  for.     They  continued  to  press  their  demands  for 
more  time  in  the  separate  schools  for  their  children.     In  reply, 
the  Kcrbay  and  Legris  parents  received  letters  dated  June  25, 
1984  from  Mr.  Jordan,  and  the  Hickiings  a  very  similar  one  dated 
June  27,   19  8  4  from  Mr.  Brady,   rejecting-  those  demands  and  stating 
that  the  program  would  be  continued,  unmodified,   in  1984-85.  The 
complainants  then  brought  the  complaints  which  led  to  this 
proceeding . 

Although  the  initial  complaints  filed  by  the 
complainants  with  the  Ontario  Human  Rights  Commission  are  not 
before  me,  I  gather  that  those  complaints  were  filed  in  the 
summer  of  1984,   shortly  after  the  receipt  of  the  last-mentioned 
refusals  from  Mr.  Jordan  and  Mr.  Brady .     Amended  complaints, 
which  are  now  before  me,  were  filed  on  June  17,  1985. 

During  the  1984-85  and  1985-86  school  years,  the  pilot 
program  continued  on  roughly  the  same  basis  as  in  1983-84.  At 
some  point,  'which  I  believe  was  the  beginning  of  the  1985-86 
year,   the  separate  school  portions  of  Maureen's  and  Paige's 


programs  were  moved  from  St.  Francis  Xavier  School  to  St.  Mary's 
School.     St.  Mary's  is  right  across  the  street  from  Westminster 
Public  School,  where  the  rest  of  their  programs  were  provided. 

Paige  has  spent  the  first  two  school  periods  each 
morning  at  St.  Mary's  School,  attending  regular  classes  in 
various  subjects  with  pupils  slightly  younger  than  her.     An  aide 
is  with  her  in  those  classes,  and  walks  with  her  in  mid-morning 
to  Westminster  Public  School.     At  Westminster,   Paige  is 
integrated  into  regular  grade  six  classes,  where  most  of  the 
pupils  are  again  slightly  younger  than  her,   for  seven  forty- 
minute  periods  each  week.     For  the  rest  of  the  time  at 
Westminster,   Paige  is  in  a  resource  room,  or. more  precisely  a 
"self-contained  classroom",  with  four  or  five  other  pupils.  Her 
program  in  that  room  emphasizes  life  skills  and  motor  skills 
training.     The  self-contained  classroom  has  a  qualified  special 
education  teacher  and  two  full-time  aides,   one  of  whom  stays  witi 
Paige  when  she  goes  to  regular  classes. 

In  193  5,  Mary  Beth  moved  on  to  high  school.     As  there 
is  no  Catholic  high  school  in  Brockville,   she  is  being  educated 
entirely  by  the  public  board.     She  is  fully  integrated  into  a 
Basic-level  program  in  the  public  board's  Thousand  Islands 
Secondary  School,  and  shares  an  aide  with  another  handicapped 
student . 

3efore  the  beginning  of  the  19  3  5-3  6  school  year,  the 
Legris  family  moved  from  Brockville  to  Kemptville,  which  is  also 
in  Leeds  and  Grenville  County.     Maureen  remains  registered  as  a 
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pupil  of  the  public  board,  and  her  program  is  split  in  the  sane 
proportions  between  the  public  and  separate  schools  in  Kemptviile 
as  it  was  in  Brockville  -  one  and  one  half  hours  each  day  at  Holy 
Cross  School  (the  Kemptviile  separate  school)   and  the  rest  of  the 
day  at  Kemptviile  Public  School.     Her  resource  room  program  and 
some  of  her  attendance  at  regular  classes  takes  place  at 
Kemptviile  Public  School  in  the  morning  and  first  part  of  the 
afternoon,   and  she  is  driven  to  Holy  Cross  School  in  the  early 
afternoon.     Maureen  has  a  full-time  aide,  who  is  with  her  for  the 
entire  school  day. 

On  June  4  and  5,   19S6,  at  the  request  of  counsel  for 
the  respondent  board,  I  visited  each  of  the  schools  attended  by 
the  three  children  in  1935-36.     I  observed  those  children 
(especially  Paige  and  Maureen)   for  a  short  time  in  regular 
classroom,   resource  room  and  playground  settings,   and  spoke 
briefly  with  some  of  their  teachers  and  aides  and  with  the 
principal  of  each  school.     Counsel  for  ail  parties  were  present 
throughout  each  visit.     Ms.   Donna  Bracewell,  who  is  the  director 
of  a  small  integrated  school  in  Toronto  and  who  has  been  a 
consultant  to  the  complainants,   and  Mrs.  Mairi  Warnock,  an 
officer  of  the  respondent  board,   served  as  my  guides  during  the 
visits . 
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WERE  THZ  COMPLAINANTS'    CHILDREN  DENIED  A  CATHOLIC  EDUCATION? 
The  length  of  a  school  day,   apart  from  the  lunch  break, 
is  about  five  and  a  half  hours.     Since  the  fall  of  1933,  Maureen 
Legris  and  Paige  Horbay  have  spent  about  an  hour  and  a  half  each 
day  in  a  Catholic  school,  and  about  four  hours  a  day  in  a  public 
school.     From  1933  until  she  started  high  school  in  the  fall  of 
1935,  Mary  Beth  Hickling  spent  about  half  of  the  day  in  a 
separate  school  and  about  half  in  a  public  school.     Have  these 
mentally  handicapped  children  of  separate  school  supporters  been 
provided  with  a  Catholic  education  substantially  equivalent  to 
that  provided  to  non-handicapped  children  of  separate  school 
supporters? 

The  evidence  before  me  on  the  nature  of  a  Catholic 
education,  under  the  aegis  of  the  respondent  board  and  elsewhere 
in  Canada,  points  unequivocally  in  one  direction.  Catholic 
education  is  seen  by  the  people  responsible  for  it  as  being 
thoroughly  denominational  from  beginning  to  end.     As  rather 
Horrigan  said  in  his  testimony,   a  Catholic  school  "is  intended  to 
be  a  Church  community  or  a  community  of  believers".     One  of  the 
respondent  board's  objectives,  as  stated  in  the  3oard ' s  own  words 
in  its  report  of  May  1,   1932  to  the  Ministry  of  Education  on 
special  education  programs  and  services,   is  "to  build  in  every 
school  community  an  awareness  of  Christ's  presence  as  manifested 
in  the  values  developed  and  lived  by  students  and  teachers".  A 
1974  publication  of  the  Canadian  Catholic  Trustees'  Association, 
entitled  "Catholic  Education:     From  Principle  to  Practice  in 
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Catholic  Schools"  and  adduced  in  evidence  before  me,  includes  the 
following  passages: 

Basically,  a  Catholic  school  is  one  in  which  God,  his 
truth,  his  life  are  integrated  into  the  entire 
syllabus,  curriculum  and  life  of  the  school,    [at  p.  3, 
quoting  Archbishop  Philip  F.  Pocock] 

To  preserve  Christianity  and  the  faith  in  his  own 
life,  the  learner  in  a  Catholic  school  must  experience 
the  fact  that  Catholicism  answers  his  deepest  needs. 
He  must  know  through  experience  that  he  is  loved  by  God 
and  by  his  fellow  man  and  he  thus  becomes  a 
participator  in  the  community  called  the  Catholic 
Church....  A  stable  environment  of  reverence,  freedom 
and  recollection  enables  the  teacher  to  lead  the 
student  to  a  commitment  to  his  Father,    [at  pp.  14-15] 

A  more  recent  and  apparently  higher  authority,   a  1977 

booklet  entitled  "The  Catholic  School",   signed  by  the  Prefect  and 

Secretary  of  the  Sacred  Congregation  for  Catholic  Education  in 

Rome  and  put  into  evidence  by  Father  Machan,   includes  the 

following: 

Evangelization  is... the  mission  of  the  Church; 
that  is,  she  must  proclaim  the  good  news  of  salvation 
to  all,  generate  new  creatures  in  Christ  through 
3aptism,  and  train  them  to  live  knowingly  as  children 
of  God.    [at  p.  4] 

•  •  •  • 

The  Catholic  school  forms  part  of  the  saving 
mission  of  the  Church,   especially  for  education  in  the 
faith,    [at  p.  5] 

Mindful  of  the  fact  that  man  has  been  redeemed  by 
Christ,  the  Catholic  school  aims  at  forming  in  the 
Christian  those  particular  virtues  which  will  enable 
him  to  live  a  new  life  in  Christ  and  help  him  to  play 
fruitfully  his  part  in  building  up  the  Kingdom  of  God. 
[at  p.  11] 

The  nobility  of  the  task  to  which  teachers  are 
called  demands  that,   in  imitation  of  Christ,  the  only 
Teacher,  they  reveal  the  Christian  message  not  only  by 
word  but  also  by  every  gesture  of  their  behaviour. 
This  is  what  makes  the  difference  between  a  school 
whose  education  is  permeated  by  the  Christian  spirit 
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and  one  in  which  religion  is  only  regarded  as  an 
academic  subject  like  any  other,    [at  p.  13] 

The  Catholic  school  loses  its  purpose  without 
constant  reference  to  the  Gospel  and  a  frequent 
encounter'  with  Christ,    [at  p.  16] 

A  striking  instance  of  recognition  of  the  thoroughly 

denominational  character  of  Roman  Catholic  schools  is  provided  by 

the  recent  refusal  of  Canadian  courts  to  grant  relief,  either 

under  the  protective  provisions  of  education  legislation  or  under 

the  religious  discrimination  prohibition  in  human  rights 

legislation,  to  Catholic  teachers  in  such  schools  who  had  lost 

their  jobs  for  the  sole  reason  that  they  had  violated  Church 

doctrine  against  civil  marriage  or  marriage  to  a  divorced  person. 

In  Re  Issex  Countv  Roman  Catholic  Separate  School  3oard  and 

Porter  et  al   (1979)   21  O.R.    (2d)   255,   at  p.   257,   Zuber  J. A. ,  for 

the  Ontario  Court  of  Appeal,  said: 

I  take  it  to  be  obvious,  that  if  a  school  board  can 
dismiss  for  cause,  then  in  the  case  of  a  denominational 
school  cause  must  include  denominational  cause. 
Serious  departures  from  denominational  standards  by  a 
teacher  cannot  be  isolated  from  his  or  her  teaching 
duties  since  within  the  denominational  school  religious 
instruction,   influence  and  example  form  an  important 
part  of  the  educational  process. 

In  Caldwell  v.  Stuart  [1985]   1  WWR  620,   the  Supreme 
Court  of  Canada  held  that  a  Roman  Catholic  employed  as  a  teacher 
by  a  3ritish  Columbia  separate  school  board  had  deprived  herself 
of  a  bona  fide  occupational  qualification  for  such  employment  by 
marrying  a  divorced  person  in  a  civil  ceremony,   and  had  therefore 
placed  herself  beyond  the  provincial  Human  Rights  Code's 
guarantee  of  equality  of  opportunity  in  respect  of  employment  and 
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beyond  its  protection  against  religious  discrimination.  Mclntyre 

J. ,   for  the  court,  summarized  the  evidence  on  the  nature  of  a 

Catholic  school  [at  p.  625]: 

Catholic  schools  are  significantly  different  from  other 
schools  mainly  because  of  the  doctrinal  basis  upon 
which  they  are  established.     It  is  a  fundamental  tenet 
of  the  Church  that  Christ  founded  the  Church  to 
continue  His  work  of  salvation.     The  Church  employs 
various  means  to  carry  out  His  purpose,  one  of  which  is 
the  establishment  of  its  own  schools  which  have  as 
their  object  the  formation  of  the  whole  person, 
including  education  in  the  Catholic  faith.  The 
relationship  of  the  teacher  to  the  student  enables  the 
teacher  to  form  the  mind  and  attitudes  of  the  student 
and  the  Church  depends  not  so  much  on  the  usual  form  of 
academic  instruction  as  on  the  teachers  who,  in 
imitation  of  Christ,  are  expected  to  reveal  the 
Christian  message  in  their  work  as  well  as  in  all 
aspects  of  their  behaviour. 

Mclntyre  J.  went  on  as  follows  [at  pp.  633-34]:. 

I  am  in  complete  agreement  with  the  preposition  that  if 
Mrs.  Caldwell  had  been  employed  in  a  secular  or  public 
school  and  had  been  dismissed  because  of  her  marriage, 
she  would  have  the  full  protection  of  [the  British 
Columbia  Human  Rights  Code's  guarantee  against 
religious  discrimination  in  respect  of  employment]  and 
be  entitled  to  reinstatement.     This  result  may  not 
always  follow  and  particularly  in  cases  relating  to 
denominational  schools....  To  carry  out  the  purpose  of 
the  [Catholic]   school,   full  effect  must  be  given  to 
this  aspect  of  its  nature  and  teachers  are  required  to 
observe  and  comply  with  the  religious  standards  and  to- 
be  examples  in  the  manner  of  their  behaviour  in  the 
school  so  that  students  see  in  practice  the  application 
of  the  principles  of  the  Church  on  a  daily  basis  and 
thereby  receive  what  is  called  a  Catholic  education. 
Fulfilment  of  these  purposes  requires  that  Catholics 
observe  the  Church's  rules  regarding  marriage.     It  must 
be  celebrated  in  the  Church  and  the  marriage  of 
divorced  persons  is  not  recognized.     The  board  [of 
inquiry]   found  that  Mrs.   Caldwell  knew  this  when  she 
was  employed,  that  inquiries  were  made  respecting  these 
matters  before  she  was  hired  to  insure  her  eligibility 
for  employment  in  this  respect.     It  was  therefore  open 
to  the  board  to  find  that  when  Mrs.  Caldwell  in 
contravention  of  the  Church's  requirements  married  a 
divorced  man  in  a  civil  ceremony,  she  deprived  herself 


of  a  bona  fide  qualification  for  the  employment.     In  my 
view  the  board  made  no  error  in  law  in  so  finding  and 
in  concluding  that  the  provisions  of  s.S   [of  the 
British  Columbia  Human  Rights  Code]  were  not  operative 
to  protect  her. 

In  Caldwell  v.  Stuart ,  then,   the  denominational  aspect 
of  Catholic  schools  was  seen  by  our  highest  court  to  be  so  all- 
pervasive  that  even  a  teacher  whose  job  performance  was 
acknowledged  to  be  entirely  satisfactory  could  disqualify  herself 
from  continued  employment  in  those  schools  by  arranging  her 
personal  life  in  a  way  which  was  perfectly  lawful  and  commonly 
considered  proper  in  Canadian  society  as  a  whole  but  which  ran 
afoul  of  Catholic  doctrine  and  was  thus  deemed  by  the  Catholic 
educational  authorities  to  render  her  an  unacceptable  role  model 
for  her  pupils . 

No  doubt,   as  Professor  Walter  Tamopolsky,  -as  he  then 
was,  held  as  a  board  of  inquiry  under  the  Ontario  Human  Rights 
Code  in  1971,   a  separate  school  board  could  not  reasonably  claim 
that  a  non-neaching  secretary  was  disqualified  from  employment  in 
a  Catholic  school  by  virtue  of  not  being  a  Catholic,  and  it  would 
be  actionable  discrimination  on  the  ground  of  religion  for  such  a 
board  to  refuse  on  that  ground  to  employ  or  to  continue  to  employ 
someone  in  a  secretarial  or  other  support  staff  position.  Gore 
v.   Ottawa  Separate  School  Board,   1971,  unreported,   discussed  in 
Tamopolsky  and  Pentney,   Discrimination  and  the  Law,   1935,  pp.  6- 
3  7  to  6-4  2.     Furthermore,   as  Tamopolsky  and  Pentney  say   (at  pp. 
6-56  to  6-57)   about  the  decision  of  the  Supreme  Court  of  Canada 
in  Caldwell  v.   Stuart ,   the  "preference ...  granted  to  'good' 


Catholics   (who  abide  by  the  doctrines  of  the  Church)   over  other 
Catholics ...  opens  the  door  to  invidious  distinctions  in 
employment  based  upon  questionable  or  irrelevant  criteria",  and 
"the  Caldwell  decision  indicates  that  these  questions  need  to  be 
reconsidered  in  order  to  preserve  the  maximum  protection  for 
individuals  consonant  with  the  recognition  and  maintenance  of 
group  identity".     Nevertheless,   Caldwell  v.   Stuart ,   and  the  Essex 
Countv  Roman  Catholic  Separate  School  Board  case  referred  to 
above,   seem  to  make  it  clear  that  a  Catholic  school  board,  for 
better  or  worse,   is  allowed  to  take  a  very  strongly 
denominational  view  of  its  educational  role,   and  the  evidence 
before  me  indicates  that  authorities  within  the  Catholic  Church 
endorse  the  idea  that  the  denominational  element  pervades 
seoarate  school  education. 

That  a  separate  school  board  is  legally  entitled  to 
take  such  a  position  does  not,   of  course,  mean  that  it  is  legally 
bound  to  do  so.     If  the  respondent  board  had  departed  from  the 
prevalent  view  of  Catholic  education  and  decided  that  in  its 
schools,  religious  content  and  religious  orientation  would  be 
confined  to  only  a  certain  part  of  the  day,   it  would  have  had 
some  basis  for  claiming  that  it  was  not  discriminating  against 
the  complainants'  children  by  providing  them  with  a  Catholic 
education  for  only  that  part  of  the  day.     But  the  respondent 
board  clearly  had  made  no  such  general  departure  from  the 
prevalent  view  of  Catholic  education.     As  I  have  noted  above,  the 
board 1 s  "report  of  May  1,   1982  to  the  Ministry  of  Education  s-ated 
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an  objective  of  Catholic  education  in  terns  very  similar  to  these 

used  by  other  authorities  I  have  referred  to.     Father  Horrigan, 

the  only  witness  who  has  been  a  member  of  the  board,  made  it 

clear  in  his  testimony  that  the  board  has  been  conventional  in 

its  view  of  Catholic  education. 

Mrs.  Mairi  Wamock,  hired  in  April  198  6  as  the  board's 

Acting  Superintendent  of  Curriculum,  was  its  only  officer  called 

as  a  witness.     Mrs.  Warnock  is  well  qualified  in  religious 

education  as  well  as  special  education,  has  had  long  experience 

in  both,  and  was  a  frank  and  forthright  witness.     Near  the  end  of 

her  testimony,   I  called  her  attention  to  Caldwell  v.  Stuart  and 

to  the  all-pervasive  view  of  the  denominational  element  in 

Catholic  education  taken  by  Mclntyre  J.  in  that  case.     I  then 

asked  her,   "Is  there  a  problem  in  squaring  that  approach  to 

Catholic  education  with  the  view  that  a  student  can  get  an 

appropriate  Catholic  education  in  an  hour  and  a  half  a  day?" 

Mrs.  Wamock  answered: 

I  don't  think  a  child  can  get  an  appropriate  Catholic 
education  in  an  hour  and  a  half  a  day  because  I  think 
that ...  Catholic  education  begins  in  the  home  and... that 
is  where  [it]  is  reinforced  and  enhanced. ... I  think 
that  in  a  Catholic  school,   it  is  certainly  true  that 
the  attitudes  of  the  teachers  reflect  the  Catholic 
doctrine  and  dogma,  and  a  teacher  who  is  no  longer  as 
Catholic,  as  this  person  would  no  longer  be  a  Catholic 
because  they  would  be  excommunicated  for  marrying 
outside  the  Church,  cannot  possibly  teach  in  a  Catholic 
school . 

I  can  only  conclude  that  the  respondent  beard,  just  as 
much  as  the  various  authorities  I  have  quoted  above,  holds  out 
the  education  it  provides'  as  being  above  all  a  Catholic  education 


and  as  being  answerable  to  the  doctrines  and  objectives  of  the 
Catholic  Church.     All  of  those  authorities  emphasize  the 
primordial,  pervasive,  and  full-time  character  of  the 
denominational  element  in  Catholic  education.     The  respondent 
board  was  fully  entitled  in  law  to  take  a  very  different  approach 
and  to  cut  back  that  element  for  all  of  its  pupils,  subject  to 
political  accountability'  to  the  separate  school  electorate.  The 
board  did  not  do  so;  it  has  required  no  pupils  other  than  those 
identified  by  handicap  to  accept  such  a  cutback.     It  is  not  now 
open  to  the  board  to  argue  that  for  handicapped  pupils,  an 
adequate  Catholic  education  can  be  provided  in  one  and  one-half 
hours  of  a 'five  and  one-half  hour  school  day.     Though  it  is  a 
more  borderline  situation,  I  doubt  that  the  board  is  even  in  a 
position  to  argue  that  such  an  education  can  be  provided  in  half 
of  the  day,  which  is  the  proportion  of  Catholic  education  that 
was  given  to  Mary  Beth. 

It  is  undisputed  that  the  sole  reason  why  Paige  Korbay 
and  Maureen  Legris  have  not  been  registered  as  pupils  of  the 
respondent  board,   and  have  been  given  little  more  than  a  quarter- 
time  Catholic  education  by  that  board,   is  because  they  are 
mentally  handicapped.     The  respondent  board  has  therefore 
breached  s.l  of  the  Ontario  Human  Rights  Code  by  discriminating 
against  them  on  the  basis  of  handicap  in  the  provision  of  the 
board's  services  or  facilities.     Similarly,  until  she  went  into 
high  school,  Mary  Beth  Hickling  was  discriminated  against  on  the 
basis  of  handicap  by  being  denied  registration  as  a  pupil  of  the 
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respondent  board,   and  by  being  given  only  a  half-time  Catholic 
education  by  the  board,   for  no  reason  other  than  her  mental 
handicap . 

Counsel  for  the  Commission  and  the  complainants 
submitted  that  the  complainants '  children  were  discriminated 
against  through  the  respondent  board's  failure  to  carry  out  an 
assessment  of  their  educational  needs,   as  well  as  through  its 
failure  to  register  them  and  give  them  a  Catholic  education. 
Failure  to  assess  a  pupil  could  result  in  serious  detriment  to 
that  pupil  and  could  well  be  a  breach  of  the  Code  if  based  on  the 
pupil's  handicap.     However,   as  I  will  explain  later  in  this 
decision,   assessments  of  the  complainants'  children  have  been 
done  by  the  public  board,  and  I  think  it  would  be  too  formaiistic 
to  hold  that  a  board  fails  to  assess  a  pupil,  or  necessarily 
discriminates  against  a  pupil,  if  it  lets  another  board  do  the 
assessing  of  that  pupil.     I  do  not  find  that  there  has  been  a 
failure  to  assess  the  complainants'  children. 


DID  THE  DENIAL  OF  A  FULL  CATHOLIC  EDUCATION  TO  THE 
COMPLAINANT'S  CHILDREN  CONSTITUTE  DISCRIMINATION 
AGAINST  THEM? 

All  counsel  appeared  to  agree  that  the  requirement  of 
"equal  treatment"  in  s.l  of  the  Ontario  Human  Rights  Code  is  not 
always  met  by  treating  people  identically.     The  right  to  equal 
treatment,   it  was  agreed,   really  means  the  right  to  treatment  as 
an  equal,  or,  as  Ronald  Dworkin  has  put  it,  the  right  "to  be 
treated  with  the  same  respect  and  concern  as  anyone  else" . 
Dworkin,  Taking  Rights  Seriously.   1977,  p.   227.     Treatment  as  an 
equal  sometimes  means  identical  treatment  and  sometimes  means 
different  treatment.     Treating  everyone  identically  often 
increases  existing  inequalities  and  brings  further  disadvantage 
to  those  who  start  out  disadvantaged. 

More  specifically,  it  was  not  disputed  that  to  treat 
severely  mentally  handicapped  children  exactly  the  same  in  every 
way  as  other  children  would  be  unthinkable.     Therefore,  counsel 
for  the  respondent  board  argued,  a  separate  school  board  is  not 
being  discriminatory  within  the  meaning  of  s.l  of  the  Code  if  it 
decides  that  a  severely  mentally  handicapped  pupil  will  be  better 
helped  to  develop  his/her  capacities  by  being  given  less  of  the 
Catholic  education  provided  to  non-handicapped  peers  and  more  of 
the  special  services  designed  particularly  for  children  with' 
his/her  needs  -  services  which  were  not  available  in  the 
respondent  board's  schools.     The  board  may  be  right  or  wrong  in 
its  view  of  the  value  of  such  services  to  that  pupil,  the 
argument  continues,  but  even  if  it  happens  to  be  wrong,   it  is  not 
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being  discriminatory. 

The  difficulty  with  this  argument  is  that  it  overlooks 
the  fact  that  the  handicapped  pupil  is  being  denied  a  benefit 
given  to  other  pupils,  on  a  ground  prohibited  by  the  Ontario 
Human  Rights  Code,   1981:  mental  handicap.     If  a  separate  school 
board  denied  a  Catholic  education  to  a  pupil  on  the  ground,  for 
example,  of  sex,  ethnic  origin  or  family  status,  all  the  proof  in 
the  world  that  the  pupil  would  get  a  better  education  in  a  non-  9 
Catholic  system  would  clearly  not  avail  to  make  the  denial  non- 
discriminatory.    The  same  is  true  if  that  denial  is  based  on 
handicap,  which  is  just  as  plainly  listed  as  a  prohibited  ground 
in  s.l  of  the  Code.     The  fact  that  the  pupil  may  as  a  whole  be 
better  off  as  a  result  of  the  denial,  or  that  the  school  board's 
intention  is  to  make. the  pupil  better  off,   is  irrelevant  to 
whether  the  denial  is  discriminatory.     Where  being  better  off 
outside  the  separate  schools  might  be  relevant  is  to  the  question 
of  reasonable  accommodation,  which  I  will  come  to  later  in  this 
decision . 

To  put  the  point  more  broadly,  that  "equal  treatment" 
means  treatment  as  an  equal,   and  does  not  always  mean  identical 
treatment,  cannot  be  carried  too  far  in  interpreting  the  meaning 
of  discrimination  under  s.l  of  the  Code.     Except  possibly  under 
the  Code's  affirmative  action  provisions,  which  are  not  relevant 
to  this  case,  unequal  treatment  which  includes  the  requirement 
that  a  generally  available  benefit  be  foregone,  and  a  different 
and  possibly  greater  benefit  accepted  in  its  place,   is  not 
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exempted  from  being  discrimination  under  s.l  either  by  the 
magnitude  of  the  latter  benefit  or  by  the  benevolence  of  the 
intent  with  which  the  generally  available  benefit  is  withheld. 
Where  the  relative  magnitude  of  the  benefits  granted  and  denied 
may  have  some  pertinence,   if  handicap  is  the  ground  for  the 
denial,   is  to  the  question  of  reasonable  accommodation. 

I  admit  that  I  have  felt  somewhat  uneasy,   as  a  human 
rights  board  of  inquiry,   in  dealing  with  a  complaint  that  failure 
to  provide  a  full  Catholic  education  is  discrimination  under  the 
Ontario  Human  Rights  Code.     The  Code  disclaims  any  intent,   in  the 
words  of  s.18(1),  to  "adversely  affect  any  right  or  privilege 
respecting  separate  schools  enjoyed  by  separate  school  boards  or 
their  supporters  under  The  British  North  America  Act,   13  67  [now 
the  Constitution  Act;   19821  and  the  Education  Act".     However,  the 
Code  clearly  articulates  and  exalts  the  basic  ideals  of  a 
pluralistic  and  non-denominational  society,  where  religious 
beliefs  and  practices  are  a  private  matter  and  not  one  for  public 
scrutiny  or  public  compulsion.     There  is  something  unsettling 
about  the  use  of  the  Code  by  adherents  of  any  particular 
religious  faith  to  press  a  claim  that  their  own  faith's 
denominational  school  system  must  give  their  children  more 
denominational  education  than  it  sees  fit  to  give  them. 

Nevertheless,   although  a  denominational  school  system 
may  have  the  right  to  decide  on'  the  basis  of  a  child's  religion 
whether  it  will  or  will  not  serve  that  child,   it  simply  does  not 
have  any  more  of  a  right  than  any  other  provider  of  services  or 
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facilities  to  draw  distinctions  on  other  grounds  prohibited  by 
the  Code,   including  handicap.     Roman  Catholic  separate  schools 
are  inherently  discriminatory  on  the  basis  of  religion,  but  that 
does  not  give  them  the  right  to  be  discriminatory  on  other 
grounds.     Nor  is  a  denominational  school  system  in  any  position 
to  deny  that  the  denominational  nature  of  the  education  which  it 
provides  is,   for  members  of  its  denomination,  a  benefit  the  loss 
of  which  is  a  detriment. 

Where  a  denominational  school  board  is  found,   as  in 
this  case,  to  have  discriminated  on  the  ground  of  handicap,  that 
board,   like  any  other  party  found  to  have  discriminated  on  that 
ground,   is  entitled  under  s.   40(2)   of  the  the  Code  to  argue  that 
it  nevertheless  gave  reasonable  accommodation  to  the  handicapped 
person.     Where  that  argument  is  raised,  as  it  was  here,   it  is 
necessary  to  look  at  the  particular  circumstances  in  order  to 
assess  whether,   in  those  circumstances,  the  complainant  could 
reasonably  be  required  to  accept  what  was  offered  in  place  of  th< 
benefit  denied.     That,   as  I  have  said,   I  will  do  later. 


IF  THZ  COMPLAINANTS  1    PRIMZ  OBJECTIVE  WAS  INTEGRATED 
EDUCATION  RATHER  THAN  CATHOLIC  EDUCATION,    DOES  THAT  PRECLUDE 
THEM  FROM  COMPLAINING  OF  A  DISCRIMINATORY  DENIAL  OF  CATHOLIC 
EDUCATION? 

There  is  some  evidence  that  in  pressing  the  respondent 
board  to  accept  responsibility  for  their  children's  schooling, 
the  complainants 1  main  objective  was  not  more  Catholic  education 
but  more  integration  of  their  children  into  regular  age- 
appropriate  classes,  and  that  they  believed  that  the  respondent 
board,   if  it  could  be  made  to  accept  their  children,  would 
somehow  be  more  likely  than  the  public  board  to  provide  such 
integration.     The  only  really  explicit  item  of  evidence  to  that 
effect  is  a  statement  at  the  April  18,  1984  meeting  between  the 
complainants  and  representatives  of  the  respondent  board  (the 
post-questionnaire  meeting) .     That  statement  was  attributed  not 
to  one  of  the  complainants  but  to  Sandy  Gray,  a  Community  and 
Social  Services  employee  who  was  working  closely  with  them  in 
their  dealings  with  the  respondent  board.     There  are  other  bits 
of  evidence,  some  of  which  I  adverted  to  earlier,  to  the  effect 
that  it  was  the  raising  of  their  consciousness  about  the  trend 
toward  integration,  more  than  anything  else,  which  led  the 
complainants  to  challenge  the  respondent  board's  approach  to 
their  children's  education. 

On  the  evidence  as  it  stands,  I  would  have  difficulty 
deciding  whether  the  complainants'  primary  concern  was 
integration  or  Catholic  education.     However,   for  the  purpose  only 
of  dealing  with' this  point,   I  will  assume  the  worst  for  the 
complainants'  case:     that  their  real  objective  was  integration 


40 

and  that  they  were  pressing  the  Catholic  board  to  take  their 
children  primarily  because  they  saw  that  as  the  most  .likely  route 
to  integration. 

If  a  right  to  equal  treatment  under  human  rights 
legislation  has  been  violated  on  a  prohibited  ground,   I  do  not 
think  it  matters  that  the  victim's  real  objective  in  seeking  to 
enforce  the  right  is  to  obtain  another  legitimate  benefit  which 
he/she  expects  to  flow  from  the  vindication  of  that  right. 
Integration  of  mentally  retarded  children  into  regular  classes  is 
a  perfectly  legitimate  goal,   even  if  it  is  a  controversial  one. 
I  cannot  see  how  the  complainants'  claim  can  be  barred  by  the 
expectation  that  the  respondent  board  was  more  likely  than  the 
public  beard  to  provide  an  education  more  congenial  to  them  not 
only  in  religious  orientation  but  in  the  degree  of  integration  as 
well . 
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DOES  THE  EDUCATION  ACT  INSULATE  THE  RESPONDENT  BOARD  FROM  A 
FINDING  OF  DISCRIMINATION  IN  THE  CIRCUMSTANCES  OF  THIS  CASE? 

Earlier  in  this  decision,  I  outlined  some  of  the 

provisions  of  the  Education  Act,  RSO  198  0,  c.   12  9,  which 

purported  to  withhold  from  separate  school  boards  until  January 

1,   19  85  the  right  or  duty  to  educate  trainable  mentally  retarded 

pupils,  unless  the  particular  separate  school  board  obtained  an 

Order  in  Council  authorizing  it  to  assume  that  right  and  duty  at 

an  earlier  date.     The  respondent  board  sought  no  such  Order  in 

Council,   so  according  to  the  Education  Act,   it  was  only  from 

January  1,   1985  that  it  had  to  accommodate  the  trainable  mentally 

retarded  children  of  its  supporters,   including  the  complainants* 

children. 

Counsel  for  the  Commission  and  for  the-  complainants 
pointed  out  that  by  s. 46 (2)   of  the  Ontario  Human  Rights  Code, 
1981,  the  Code  prevails  over  inconsistent  provisions  of  another 
statute  or  regulation  unless  that  statute  or  regulation 
"specifically  provides  that  it  is  to  apply  notwithstanding  [the 
Code]".     That  might  even  be  true,  they  submitted,   in  the  absence 
of  a  provision  such  as  s.46(2).     See  Winnipeg  School  Division  No. 
1  v.   Craton,    [1985]   2  SCR  150,   at  p. 156   (Supreme  Court  of 
Canada),  where  Mclntyre  J.,-  for  the  entire  court,  affirmed  that 
although  human  rights  legislation  is  "not  constitutional  in 
nature  in  the  sense  that  it  may  not  be  altered,  amended  or 
repealed  by  the  Legislature"  it  is  nonetheless  "of  such  nature 
that  it  may  not  be  altered,   amended,   or  repealed,   nor  may 
exceptions  be  created  to  its  provisions,   save  by  clear 
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legislative  pronouncement".     Therefore,  the  argument  continued, 
the  Code's  prohibition  of  discrimination  on  the  ground  of 
handicap,   in  force  since  June  15,   1982,  must  be  held  to  have 
prevailed  over  any  provisions  of  the  Education  Act  which 
purported  to  allow  discrimination  based  on  mental  retardation 
prior  to  January  1,   1985.     By  denying  trainable  mentally  retarded 
Catholic  children  the  right  to  become  pupils  of  a  separate  school 
board  and  the  right  to  be  educated  in  seoarate  schools,  the  Act 

I 

required  separate  school  boards  to  discriminate  against  them  on 
the  ground  of  handicap.  Insofar  as  it  purported  to  do  that,  it 
was  of  no  force  or  effect,  the  argument  concluded. 

I  can  see  no  useful  purpose  in  dealing  with  that 
argument,  in  relation  to  the  period  before  January  1,   1985,  which 
has  now  receded  into  the  past.     However,  substantially  the  same 
argument  was  made  by  the  Commission  and  the  complainants  with 
respect  to  the  current  effect  of  s.72(2)   of  the  Education  Act, 
and  I  will  deal  with  the  argument  in  that  context. 

Section  72(2)  provides  as  follows:  I 

Section  72  ( 7 )     A  board  may,   in  lieu  of  establishing  and 
maintaining  a  school  or  class  for  the  trainable 
retarded  pupils  for  whom  it  is  required  to  provide 
accommodation  under  suhsec.    (1)    r  i . e . ,  those  who  are 
children  of  separate  school  supporters  and  who  reside 
in  the  board's  area],  enter  into  an  agreement  with 
another -board  to  provide  for  the  instruction  of  such 
trainable  retarded  pupils  in  a  school  or  class  for 
trainable  retarded  pupils  under  the  jurisdiction  of  the 
other  beard  and  for  the  payment  of  fees  in  respect  of 
such  trainable  retarded  pupils. 


By  s.72(4),   s.72(2)   was  made  to  apply  only  from  the 
date  when  the  beard  doing  the  purchasing  of  instructional 
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services  acquired  the  right  and  duty  to  accommodate  trainable 
mentally  retarded  pupils.     In  the  case  of  the  respondent  board, 
as  I  have  said,  that  date  was  January  1,   193  5.     Counsel  for  the 
respondent  board  submitted  that  s.72(2)  provides  clear  and 
explicit  statutory  authority  for  what  the  board  has  done  in  this 
case  since  January  1,  1985  -  that  is,  to  enter  into  agreements 
with  the  Leeds  and  Grenville  County  Board  of  Education  to  provide 
for  the  instruction  of  Mary  Beth  Hickling,   Paige  Horbay  and 
Maureen  Legris  in  a  school  under  the  latter  board's  jurisdiction, 
in  exchange  for  the  payment  of  fees  to  that  board. 

In  reply  to  the  argument  of  counsel  for  the  Commission 
that  s.72(2)   cannot  validly  allow  such  discriminatory  treatment 
of  handicapped  children  in  the  face  of  ss.   1  and  46(2)   of  the 
Ontario  Human  Sights  Code,   1981,  counsel  for  the  respondent  board 
developed  an  argument  along  the  following  lines.     The  Education 
Act,   especially  since  its  extensive  amendment  by  3ill  82  in  1980, 
provides  a  carefully  drawn  legislative  scheme  for  the  regulation 
of  special  education  in  Ontario.     The  changes  introduced  by  Bill 
82  have  required  boards  of  all  sizes  across  the  province  to  take 
on  onerous  new  substantive  and  procedural  responsibilities  in  the 
area  of  special  education,  with  only  modest  financial  and  other 
support  from  government.     By  retaining  s.72(2)    (which'  is  an 
adaptation  of  a  similar  provision  in  the  1974  legislation)   in  the 
post-Bill  82  Act,  the  legislature  showed  some  recognition  of  the 
difficulties  facing  school  boards  by  allowing  them  to  continue  to 
contract  out  a  form  of  special  education  which  is  particularly 
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costly  and  difficult:     that  of  trainable  retarded  pupils.  The 
object  of  s.72(2)   is  not  to  discriminate  against  trainable 
retarded  pupils  but  to  ensure  that  small  boards  will  be  able  to 
continue  to  provide  reasonable  service  to  those  pupils  through 
the  pooling  of  resources  with  other  boards.     To  amputate  s.72(2) 
from  the  Act  would  be  to  unbalance  the  legislative  scheme  and  to 
impose  disadvantages  on  trainable  retarded  pupils  as  well  as  on 
the  board's  other  pupils.     That,  the  argument  concludes,  is 
hardly  the  sort  of  result  human  rights  legislation  ought  to 
dictate . 

This  argument  is  attractive  in  its  insistence  on  the 
dangers  of  piecemeal  assaults  made  on  socially  important 
legislative  measures  in  the  name  of  individual  rights.  It 
reminds  us  that  an  enduring  strength  of  our  governmental  system 
is  the  capacity  of  elected  legislatures  to  respond  to  social 
needs,   and  that  other  bodies  should  hesitate  before  taking  any 
step  which  might  frustrate  the  will  of  the  legislature.  However, 
the  Ontario  Human  Rights  Code,   1931,   is  also  an  Act  of  the 
legislature.     I  do  not  think  that  the  imposition,   on  the  ground 
of  handicap,  of  what  I  have  found  to  be  a  significant  detriment  - 
the  denial  of  a  full  Catholic  education  to  the  children  of 
separate  school  supporters  -  could,   in  the  face  of  s.l  of  the 
Code,  be  properly  held  not  to  be  discrimination  merely  because 
that  detriment  appears  less  weighty  than  the  countervailing 
advantages  to  the  complainants  and  others.     It  does  not  matter 
that  a  provision  in  another  statute   (here,  the  Education  Act)  can 
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be  interpreted  to  say  that  the  advantages  flowing  from  the 
conduct  in  question  are  greater  than  the  detriment.     For  such  a 
statutory  provision  to  give  effective  support  to  the  argument 
that  although  there  has  been  detriment  on  a  prohibited  ground 
there  has  been  no  discrimination,  the  provision  would  have  to  say 
quite  specifically  that  it  was  to  apply  notwithstanding  the 
Ontario  Human  Rights  Code,   1981.     See  s.46(2)   of  the  Code, 
referred  to  above. 

Although  that  is  enough  to  meet  the  submission  that 
s.72(2)   of  the  Education  Act  makes  the  respondent  board's  actions 
non-discriminatory  within  the  meaning  of  the  Code,  I  think  I 
ought  to  say  something  more  about  the  important  argument  that 
human  rights  legislation  should  not  be  used  to  destroy  vital 
parts  of  a  coherent  legislative  scheme  which  has  rational  social 
objectives.     I  agree  that  a  human  rights  statute  should,   if  at 
all  possible,  be  interpreted  to  avoid  that  result.     However,  the 
provision  of  the  Education  Act  allowing  the  contracting  out  of 
the  education  of  trainable  retarded  pupils  does  not  appear  to  be 
a  particularly  integral  or  significant  part  of  that  Act's  overall 
scheme.     Since  3ill  82,  the  Act  has  sought  to  make  school  boards 
responsible  for  providing  special  education  programs  for  all 
pupils  who  need  them.     The  contracting  out  provision  in  s.72(2) 
runs  somewhat  counter  to  that  thrust,  and  would  appear  to  be 
based  in  the  more  restricted  pre-Bill  82  approach  to  special 
education.     I  do  not  see  that  it  does  violence  to  the  intent  of 
the  Education  Act  as  a  whole  to  read  s.72(2)   as  subject  to  the 
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clear  prohibition  in  the  Ontario  Human  Rights  Code,   1931,  against, 
the  drawing  of  detrimental  distinctions  due  to  mental  handicap  - 
a  prohibition  which  is  very  much  in  accord  with  the  tenor  of  the 
entire  Education  Act  as  it  now  stands. 

Where  s.72(2)   of  the  Education  Act  is  indeed  useful  in 
interpreting  the  prohibition  in  s.l  of  the  Code  against 
discrimination  based  on  mental  handicap  is  not  with  respect  to 
the  presence  or  absence  of  discrimination  but  with  respect  to 
whether  there  has  been  reasonable  accommodation.     I  come  to  that 
issue  in  the  next  part  of  this  decision.     In  making  available  the 
defence  of  reasonable  accommodation,  through  s.  40.(2)   of  the  Code, 
where  a  respondent  has  been  found  to  have  discriminated  on  the 
basis  of  handicap,  the  legislature  surely  intended  that 
provisions  of  other  statutes  -  even  provisions  relatively 
tangential  to  the  thrust  of  those  statutes  -  should  be  taken  into 
account  in  weighing  whether  the  respondent  has  acted  reasonably 
toward  the  complainant  in  all  the  circumstances. 


RSAS0NA3LZ  ACCOMMODATION 

-  Availability  of  the  defence  of  reasonable  accommodation 

Having  found  discrimination  against  the  complainants 1 
children  through  the  respondent  board's  failure  to  provide  them 
with  a  Catholic  education  comparable  to  that  given  to  non- 
handicapped  pupils,   I  am  empowered  and  required  by  the  Ontario 
Human  Rights  Code,   1981,  to  deal  with  what  has  become  known  as 
the  matter  of  reasonable  accommodation.     The  rest  of  this 
decision  addresses  that  matter. 

The  leading  authority  on  the  meaning  and  application  o 
the  concept  of  reasonable  accommodation  under  the  Ontario  Human 
Rights  Code  is  the  decision  of  the  Supreme  Court  of  Canada  in  ■ 
Ontario  Human  Rights  Commission  and  O'Malley  v.   Simpsons -Sears 
(1935)   64  NR  151,  which  dealt  with  the  Code  in  its  pre-1981  form 
Mrs.  O'Malley  had  worked  for  Simpsons-Sears  for  some  time,  and 
had  taken  her  regular  turn  at  Saturday  work.     Then  she  joined  a 
church  whose  tenets  precluded  her  from  working  on  Saturday.  The 
employer  refused  to  rearrange  her  work  schedule  to  allow  her 
every  Saturday  off,  claiming  that  it  would  be  unfair  to  its  othe 
employees  to  expect  them  to  work  more  often  on  that  day.  Mrs. 
O'Malley  brought  a  complaint  under  the  pre-1981  Code,  alleging 
discrimination  on  the  ground  of  religion.     It  was  not  disputed 
that  the  employer's  requirement    that  all  employees  in  Mrs. 
O'Malley 's  category  must  work  on  Saturdays  was  necessary  and 
legitimate  in  the  context  of  its    business,   and  that  the  employe 
did  not  intend  to  discriminate  against  Mrs.  O'Malley  because  of 
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her  religion.     However,  the  Supreme  Court  of  Canada  found  that 
the  lack  of  intention  to  discriminate  did  not  protect  the 
employer.     Mclntyre  J.,   speaking  for  the  entire  court,  held  (at 
p.   173)  that  conduct  is  discriminatory  within  the  meaning  of  the 
Code  if,   as  in  the  situation  before  him,   "its  effect  is  to  impose 
on  one  person  or  group  of  persons  obligations,  penalties,  or 
restrictive  conditions  not  imposed  on  other  members  of  the 
community. ... [emphasis  added]". 

The  holding  in  6 'Mallev  that  an  adverse  effect  based  on 
a  prohibited  ground  constituted  actionable  discrimination  even  in 
the  absence  of  discriminatory  intent  is  not  germane  to  the  case 
before  me,  because  it  is  clear  from  the  evidence  that  the 
respondent  school  board  intended  to  treat  the  complainants' 
children  differently  on  the  basis  of  handicap.     In  addition,  the 
current  s.10  of  the  Ontario  Human  Rights  Code,   1981,   added  since 
the  0 'Mallev  case  arose,  provides  explicitly  that  discriminatory 
effect  is  enough  to  establish  discrimination  even  if  there  is  no 
discriminatory  intent.     What  is  relevant  in  the  0 'Mallev 
decision,  however,   is  its  treatment  of  the  defence  of  reasonable 
accommodation  in  a  situation  where  discrimination  has  occurred. 

When  the  0 'Mallev  case  arose,  the  Ontario  Human  Rights 
Code  did  not  explicitly  provide  a  party  who  had  engaged  in 
discrimination  on  any  prohibited  ground  with  the  defence  that 
he/she  had  made  reasonable  efforts  to  avoid  the  discrimination 
but  had  been  unable  to  do  so  without  excessive  cost  or 
difficulty.     However,  Mclntyre  J.   accepted  the  need  for  such  a 


defence,  and  explained  its  rationale  as  follows   (at  pp.  131-82) : 


.While  no  right  can  be  regarded  as  absolute,  a  natural 
corollary  to  the  recognition  of  a  right  must  be  social 
acceptance  of  a  general  duty  to  respect  and  to  act 
within  reason  to  protect  it.     In  any  society  the  rights 
of  one  will  inevitably  come  into  conflict  with  the 
rights  of  others.     It  is  obvious  then  that  all  rights 
must  be  limited  in  the  interests  of  preserving  a  social 
structure  in  which  each  right  may  receive  protection 
without  undue  interference  with  others.     This  will  be 
especially  important  where  special  relationships  exist, 
in  the  case  at  bar  the  relationship  of  employer  and 
employee.     In  this  case,  consistent  with  the  provisions 
and  intent  of  the  Ontario  Human  Rights  Code,  the 
employee's  right  requires  reasonable  steps  towards  an 
accommodation  by  the  employer. 

Accepting  the  proposition  that  there  is  a  duty  to 
accommodate  imposed  on  the  employer,   it  becomes 
necessary  to  put  some  reasonable  limit  upon  it.  The 
duty  in  a  case  of  adverse  effect  discrimination  on  the 
basis  of  religion  or  creed  is  to  take  reasonable  steps 
to  accommodate  the  complainant,  short  of  undue 
hardship:  in  other  words,  to  take  such  steps  as  may  be 
reasonable  to  accommodate  without  undue  interference  in 
the  operation  of  the  employer's  business  and  without 
undue  expense  to  the  employer. 

On  where  the  burden  of  proof  lay  with  respect  to 

reasonable  accommodation,  Mclntyre  J.  disagreed  with  the  board  of 

inquiry  and  followed  the  earlier  decision  of  the  Supreme  Court  of 

Canada  in  Ontario  Human  Rights  Commission  et  al  v.  3orouch  of 

Etobicoke  [1982]   1  SCR  202,   to  hold  that  where  reasonable 

accommodation  is  open  -to  a  respondent  as  a  defence  against 

otherwise  prohibited  discrimination,  the  legal  burden  of  proving 

reasonable  accommodation  is  on  that  respondent.     Mclntyre  J.  said 

(at  pp.   186-187) : 

Where  adverse  effect  discrimination  on  the  basis  of 
creed  is  shown  and  the  offending  rule  is  rationally 
connected  to  the  performance  of  the  job,   as  in  the  case 
at  bar,  the  employer  is  not  required  to  justify  it  but 
rather  to  show  that  he  has  taken  such  reasonable  steps 
towards  accommodation  of  the  employee's  position  as  are 
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open  to  him  without  undue  hardship.     It  seems  evident 
to  me  that  in  this  kind  of  case  the  onus  should  again 
rest  on  the  employer,   for  it  is  the  employer  who  will 
be  in  possession  of  the  necessary  information  to  show 
undue  hardship,  and  the  employee  will  rarely,   if  ever, 
be  in  a  position  to  show  its  absence.     The  onus  will 
not  be  a  heavy  one  in  all  cases.     In  some  cases  it  may 
be  established  without  evidence;  for  example,  a 
requirement  that  all  employees  work  on  Saturday  in  a 
business  which  is  open  only  on  Saturdays,  but  once  the 
prima  facie  proof  of  a  discriminatory  effect  is  made  it 
will  remain  for  the  employer  to  show  undue  hardship  if 
required  to  take  more  steps  for  its  accommodation  than 
he  has  done.     In  my  view,  the  Board  of  Inquiry  was  in 
error  in  fixing  the  Commission  with  the  burden  of 
proof. 

As  I  have  said  above,  when  the  0 'Mallev  case  arose,  the 
Ontario  Human  Rights  Code  made  no  mention  of  a  defence  of 
reasonable  accommodation,  but  the  court  inferred  the  right  to 
that  defence  in  appropriate  cases.     Now  the  Code  speaks 
explicitly,  even  if  not  as  clearly  as  one  might  like,  to  the 
availability  of  that  defence  where  there  has  been  a  finding  of 
discrimination  on  the  ground  of  handicap.     First,   s.16(1)   of  the 
Code  says: 

Section  16  f 1 ) -  A  right  of  a  person  under  this  Act  is 
nor  infringed  for  the  reason  only, 

(a)  that  the  person  does  not  have  access  to  premises, 
services,  goods,   facilities  or  accommodation 
because  of  handicap,  or  that  the  premises, 
services,  goods,   facilities  or  accommodation  lack 
the  amenities  that  are  appropriate  for  the  person 
because  of  handicap;  or 

(b)  that  the  person  is  incapable  of  performing  or 
fulfilling  the  essential  duties  or  requirements 
attending  the  exercise  of  the  right  because  of 
handicap . 


"Handicap"  is  defined  in  s.9(b)   of  the  Code  to  include 
not  only  a  physical  disability  but  also  "a  condition  of  mental 


51 

retardation  and  impairment"  and  other  mental  disorders. 
Nevertheless,  counsel  for  the  Commission  submitted  that  for  the 
purposes  of  s.16,   "access"  should  be  interpreted  to  mean  only 
physical  access  and  "amenities"  to  mean  only  physical  amenities. 
Otherwise,  he  argued,  the  protection  given  to  a  respondent  by 
s.16  might  be  so  broad  as  to  defeat  the  Code's  clear  objective  of 
protecting  mentally  handicapped  people  against  discrimination 
based  on  their  handicap. 

If  read  in  isolation,  s.  16(1)   could  justify  the  fear 
expressed  by  counsel  for  the  Commission.     Such  a  reading  might 
provide  a  basis  for  the  following  line  of  argument:  that  the 
respondent  board's  educational  services  or  facilities  "lack  the 
amenities"  -  e.g.,  adequately  trained  teachers  and  sufficient 
professional  resource  people  -  which  are  "appropriate"  and  indeed 
necessary  if  the  complainants*  children  are  to  be  satisfactorily 
educated  in  the  board's  schools;  that  it  is  "for  [that]  reason 
only"  that  the  board  has  discriminated  against  them;  and  that,  as 
a  result,  the  right  of  those  children  under  the  CcSde  to  be  free 
of  such  discrimination  "is  not  infringed".     This  argument,  which 
was  not  made  by  counsel  for  the  respondent  board,  would  take 
s.!6(l)  .to  mean  that  no  one  providing  any  services,  facilities, 
etc.  would  ever  have  to  lift  a  finger  to  make  them  realistically 
available  to  handicapped  people. 

Even  if  s.16(1)  can  be  read  that  way  in  isolation,  it 
is  abundantly  clear  from  s.40(2),  as  well  as  from  the  overall 
protective  purpose  of  the  Code,  that  such  a  reading  cannot  stand 
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and  that  the  failure  to  provide  the  amenities  necessary  to  enable 

a  handicapped  person  to  make  use  of  services  or  facilities  is  not 

always  protected.    _Section  40(2),  which  it  is  convenient  to  set 

out  again,     provides  as  follows: 

Section  40  f  2)   -  Where  the  board  of  inquiry  at  the 
conclusion  of  the  hearing  finds  that  a  right  of  a 
person  under  Part  I  has  been  infringed  by 
discrimination  because  of  handicap,  the  board  may  then 
proceed  to  inquire  whether, 

(a)  the  person  does  not  have  access  to  premises, 
services,  goods,   facilities  or  accommodation  of 
the  party  who  is  found  to  be  a  contravene! , 
because  of  handicap;  or 

(b)  the  premises,  services,  goods,   facilities  or 
accommodation  of  the  party  who  is  found  to  be  a 
contravener  lack  amenities  that  are  appropriate  to 
persons  because  of  the  handicap, 

and  after  making  a  finding  thereon,  the  board  may, 
unless  the  costs  occasioned  thereby  would  cause  undue 
hardship  and  subject  to  the  regulations,  order  that  the 
party  take  such  measures  as  will  make  such  provision 
for  access  or  amenities  or  as  set  out  in  the  order. 

It  is  apparent  that  s.40(2)   embodies  in  statutory 

form  the  idea  of  reasonable  accommodation  adopted  by  Mc In tyre  J. 

in  the  passage  in  0 ' Mallev  quoted  above:  that  a  party  who  has 

been  proven  to  have  discriminated  on  a  prohibited  ground  must 

"show  that  he  has  taken  such  reasonable  steps  toward 

accommodation  of  the  [victim's]  position  as  are  open  to  him 

without  undue  hardship"   (1985)   64  ITR  161,  at  p.  136. 

Looking  at  ss.16(1)   and  40(2)   together,  the  provision 

in  s.16(1)  to  the  effect  that  lack  of  access  or  lack  of 

appropriate  amenities  does  not  in  itself  constitute 

discrimination  cannot  reasonably  be  taken  to  say  that  such  a  lack 

can  never  be  an  element  of  discrimination.     What  it  does  say  is 

that  something  more  is  required  to  establish  discrimination. 
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That  additional  element  might  in  some  circumstances  be  provided 
by  a  refusal  to  add  the  appropriate  amenities  when  asked.  As 
Judith  Keene  suggests,  it  might  also  be  provided  by  proof  that  a 
respondent  "exhibits  a  discriminatory  attitude  in  other  ways" 
than  by  not  adding  the  appropriate  amenities  -  for  example,  by 
adopting  a  general  policy  that  it  will  not  provide  the  service  o 
facility  to  a  class  of  potential  users  on  the  basis  of  handicap, 
without  considering  whether  it  could  be  made  available  to  the 
particular  members  of  that  class  who  have  asked  to  use  it. 
Keene,  Human  Richts  in  Ontario,   1933,   at  pp.   159-60.     If  the 
additional  element  is  present  and  discrimination  is  found, 
s.40(2)  then  comes  into  play  to  make  clear  that  a  board  of 
inquiry  need  not  order  the  respondent  to  provide  any  or  all  of 
those  amenities,  but. may  limit  its  order  to  such  measures,  if 
any,  as  will  not  bring  undue  hardship  to  the  respondent.  That 
is,  of  course,  true  whether  the  complainant's  handicap  which 
grounded  the  discrimination  is  a  physical  or  mental  one,  and 
whether  the  barriers  which  he/she  faces  are  physical  or  non- 
physical  . 

-  Can  reasonable  accommodation,  in  the  case  of  a  separate  school 
supporter's  child,  include  a  requirement  that  some  schooling  be 
accepted  outside  the  separate  school  system? 

Before  moving  on  to  the  questions  specifically  referre 
to  in  s.40(2),  I  will  address  an  important  issue  bes~  dealt  with 
at  this  point.     That,  issue  is  as  follows:     could  there  ever  be 
circumstances  in  which  the  respondent  separate  school  board  coul 
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be  allowed,   as  part  of  a  reasonable  accommodation  of  the 
complainants  and  their  children,  to  require  those  children  to 
spend  seme  significant  part  of  the  day  in  a  non-denominational 
educational  setting?    The  answer  is  clearly  yes,  but  some 
explanation  is  required. 

Counsel  for  the  respondent  board  strongly  argued  that 
the  high  cost  of  educating  severely  retarded  and  developmentally 
handicapped  children  justifies  arrangements  between  public  and 
separate  school  boards  by  which  children  are  assigned  to  one 
board  or  the  other  not  on  the  basis  of  which  board  their  parents 
support  but  on  the  basis  of  which  board  has  the  best  facilities 
to  meet  that  child's  needs.     The  educational- needs  of  severely 
mentally  handicapped  children,  the  argument  runs,  are  so  great 
that  those  needs  should  take  precedence  over  any  misgivings  their 
parents  might  have  about  religious  training  -  in  the  case  of 
Catholic  parents,  misgivings  about  the  lack  of  denominational 
training  in  the  schools,  and  in  the  case  of  non-Catholic  parents, 
misgivings  about  the  presence  of  Catholic  content  in  the  program 
and  a  Catholic  atmosphere  in  the  school.     Money  is  saved,  human 
resources  are  concentrated  so  that  more  efficient  use  can  be  made 
of  the  variety  of  specialized  services  which  severely  handicapped 
children  need,   and  everyone  is  better  off.     Denial  of  such 
benefits  through  rigid  insistence  on  the  line  between 
denominational  and  non-denominational  education  would,  the 
argument  concludes,  be  undue  hardship  of  a  most  unfortunate  and 
unnecessary  sort. 
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Mrs.  Kellen  Bogie,   an  officer  of  the  Carleton  Roman 
Catholic  Separate  School  Board  responsible  for  programs  for  the 
developmentally  handicapped,  and  Mrs.  Mairi  Warnock  gave  some 
testimony  about  such  an  arrangement  between  school  boards  on  a 
much  larger  scale  than  that  involved  in  this  case:     the  Ottawa - 
Carletcn  four-board  agreement  on  services.     Under  that  agreement, 
each  of  the  four  school  boards  in  the  Ottawa-Carleton  area  (two 
public  boards  and  two  separate  school  boards)   is  to  educate  all 
of  a  particular  category  of  mentally  retarded  or  developmentally 
handicapped  children,  or  all  children  within  such  a  category  who 
live  in  a  specified  part  of  the  Ottawa-Carleton  area.  The 
details  of  the  four-board  agreement  are  not  in  evidence.  Mrs. 
3ogie  did,  however,  testify  that  at  the  start  of  the  school  year, 
Catholic  parents  whose  children  are  to  be  sent  to  public  schools 
under  the  four-board  agreement  are  asked  whether  they  want  any 
Catholic  education  for  their  children.     Most  of  those  parents 
have  said  no,  in  order  to  leave  the  children's  school  time  free 
for  their  many  other  needs.     Mrs.   3ogie  also  said,   in  response  to' 
a  hypothetical  question  on  cross-examination,  that  if  a  Catholic 
parent  insisted  on  a  full-time  Catholic  education  for  a  child  who 
would  otherwise  be  assigned  out  of  the  Catholic  schools  under  the 
four-board  agreement,  the  child  would  be  placed  in  a  Catholic 
school  but  his/her  parents  would  be  warned  that  the  program 
provided  there  might  not  be  the  best  one  available  in  the  Ottawa- 
Carleton  area  for  their  child. 

Whatever  the  advantages  of  such  arrangements  between 


boards,   the  reality  in  Ontario  of  the  existence  cheek  by  jowl  o 
school  systems  providing  denominational  and  non-denominational 
education  raises  doubts  about  the  legality  of  any  arrangement 
which  requires  or  effectively  pressures  parents  into  putting 
their  children  into  the  system  other  than  the  one  they  have 
chosen  to  support. 

Those  doubts  would  be  particularly  strong  where  the 
pressure  was  in  the  opposite  direction  from  the  pressure  in  thi 
case  -  i.e.,  where  non-Catholic  parents  were  made  to  put  their 
children  in  a  separate  school.     The  evidence  and  authorities 
before  me,  which  I  have  reviewed  above,   show  unequivocally  that 
Catholic  educators  see  the  separate  schools  'as  servants  of  the 
Catholic  Church  and  its  doctrines.     To  quote  Father  Horrigan 
again,  the  Catholic  school  is  "a  Church  community  or  community 
believers".     The  evidence  also  shows  clearly  that  Catholic 
doctrine  is  expected  to  permeate  the  entire  school  day.     To.  quo 
again  the  publication  of  the  Sacred  Congregation  for  Catholic 
Education  produced  by  Father  Machan,   "The  Catholic  school  loses 
its  purpose  without  constant  reference  to  the  Gospel  and  a 
frequent  encounter  with  Christ".     The  evidence  also  contains 
numerous  examples  of  how  inescapable  the  separate  school's 
denominational  activities  are  for  the  individual  pupil. 
Religious  festivals  or  celebrations  are  a  focus  of  activity. 
Pupils  are  prepared  for  the  Sacraments  of  the  Church.     Mr.  Fiyn 
told  us  of  the  enthusiastic  participation  of  handicapped  studen 
in .preparations  for  the  Pope's  visit  in  1984  and  in  that  visit 
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itself. 

Not  many  rights  are  more  fundamental  in  a  free  and 
democratic  society  than  the  right  to  a  public  education  free  from 
religious  indoctrination,  particularly  religious  indoctrination 
that  is  avowedly  denominational.     See        v.  3ic  M  Drue  Mart 
(1935)   18  C.C.C.    (3d)   385   (Supreme  Court  of  Canada),  especially 
at  pp.  425-26   (Dickson  J.).     That  right  is  an  essential  part  of 
the  broader  right,  under  s.l  of  the  Ontario  Human  Rights  Code, 
1981,  to  freedom  from  discrimination  on  the  basis  of  religion  -  a 
right  which,  by  s.4S(2)   of  the  Code,   is  to  prevail  over  any 
provision  in  the  Education  Act  or  in  any  other  statute  which 
might  be  interpreted  to  the  contrary.     Given  the  resolutely 
denominational  purpose  and  pervasively  denominational  content  of 
Catholic  education  as  affirmed  before  me  all  seven  Catholic 
educators  or  clergy  who  were  called  as  witnesses  by  the  three 
sides,   and  as  affirmed  by  the  other  authorities  to  which  I  have 
referred,   it  would  be  a  patent  violation  of  the  right  to  freedom 
from  discrimination  on  the  basis  of  religion  to  require  non- 
Catholic  parents  to  send  a  child  to  a  Catholic  school  for  a 
substantial  part  of  the  child's  education.     No  tribunal  charged 
with  applying  human  rights  legislation  could  countenance  an 
arrangement  which  forced  children,  handicapped  or  not,  into 
religious  schools  against  the  wishes  of  their  parents.  In 
addition  to  the  element  of  religious  discrimination,  there  can 
also  be  an  element  of  discrimination  on  the  ground  of  handicap. 
The  parents  of  non-handicapped  children,   even  if  they  are 
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separate  school  supporters,   are  always  free  to  withdraw  their 
children  from  the  separate  schools  and  have  them  educated  in  the 
public  schools  if  the  religious  character  of  the  separate 
schools,   or  a  particular  separate  school,   is  unacceptable  to  then 
for  any  reason.     It  would  be  clearly  discriminatory  to  withdraw 
that  freedom  from  the  parents  of  handicapped  children  through 
arrangements  which  assign  their  children  to  separate  schools. 

Moving  closer  to  the  facts  of  this  case,   is  the  same 
analysis  applicable  in  reverse  -  that  is,  to  the  child  of  a 
separate  school  supporter  who  is  required  by  an  inter-board 
arrangement  to  take  substantial  amounts  of  his/her  education  in  a 
public  school'?    I  think  the  answer  is  yes,  but  to  a  much  more 
limited  extent;     Public  schools,  unlike  separate  schools,   are  not 
inherently  discriminatory  in  the  matter  of  religion,  and  public 
school  education  is  denominationally  unintrusive,   or  at  least  is 
supposed  to  be.     A  requirement  by  a  separate  school  board  that  a 
Catholic  pupil  attend  a  public  school  for  some  part  of  the  school 
day  does  not  subject  that  pupil  to  unwanted  religious 
indoctrination,  and  thus  does  not  violate  the  right  of  that  pupil 
or  his/her  parent  to  freedom  from  discrimination  on  the  basis  of 
religion.     They  may  suffer  what  for  them  is  unquestionably  a 
detriment  -  the  loss  of  a  Catholic  education  -  but  if  that 
detriment  is  not  imposed  on  a  ground  prohibited  by  the  Ontario 
Human  Rights  Code,   1981,  no  breach  of  the  Code  is  involved. 
However  -  and  this  brings  me  squarely  to  the  facts  cf  this  case  - 
if  the  requirement  that  a  separate  school  supporter's  child 
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attend  a  public  school  is  imposed  on  a  ground  prohibited  by  the 
Code,   and  if  it  has  the  consequence  of  imposing  on  that  child  and 
his/her  parent  what  is  for  them  the  detriment  of  non-access  to 
the  service  or  facility  of  a  Catholic  education,  then  it  is 
discrimination  in  breach  of  the  Code. 

This  is  essentially  the  point  made  in  comments     on  the 
Ottawa-Carleton  four-board  agreement  in  the  decision  of  a  Special 
Education  Appeal  Board  set  up  under  Ontario  Regulation  554/81  in 
Kazmierski  and  Carleton  Roman  Catholic  Separate  School  3oard 
(March  1986) : 

...identifying  [the  child  in  question]  as  a  student  in 
need  of  an  Integrated  TMR  [trainable  mentally  retarded] 
Program  automatically  put  [him]  in  a  public  school  ■ 
since  the  four  board  agreement  on  services  results  in 
this  particular  service  being  offered  in  a  public 
school.  . 

•  •  • 

The  Carleton  Separate  School  Board  may  find  it 
necessary  to  review  the  four  board  agreement  on 
services  to  assure  that  the  child  of  any  separate 
school  supporter  would' not  be  denied  admission  to  a 
separate  school. 

As  I  have  indicated,  I  think  it  is  true  that  inter- 
board  arrangements  of  the  sort  questioned  in  the  Kazmierski 
decision  might  run  into  difficulty  under  human  rights  legislation 
if  they  force  Catholic  students,   on  the  basis  of  a  prohibited 
ground  of  discrimination  such  as  handicap,  to  forego  a 
substantially  Catholic  education,  just  as  the  respondent  board's 
arrangement  with  the  Leeds  and  Grenville  County  Board  of 
Education  has  run  into  that  difficulty  in  this  case.  However, 
those  concerns  should  not  be  carried  so  far  as  to  read  cut  of  the 


Ontario  Human  Rights  Code,   1981,  the  reasonable  accommodation 
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provisions  in  s.40(2).     For  the  reasons  I  have  given  above,   it  is 
difficult  to  envisage  that  the  concept  of  reasonable 
accommodation  could  justify  a  requirement  that  public  school 
children  attend  denominational  separate  schools  for  any 
substantial  part  of  the  school  day,  but  the  reverse  is  not 
necessarily  true.     Reasonable  accommodation  may  well,   in  seme 
circumstances,   include  a  requirement  that  handicapped  separate 
school  pupils  take  a  certain  proportion  of  their  education  in  the 
setting  of  a  public  school.     An  example  of  circumstances  where 
such  a  requirement  is  justified  is  provided  in  the  case  before  me 
by  the  resource  room  portions  of  Paige  Horbay's  program  at 
Westminister  Public  School,  which,  as  I  will  explain  later,  fall 
within  what  I  take  to  be  the  parameters  of  reasonable 
accommodation . 

In  short,  where  discrimination  takes  the  form  of  the 
denial  of  a  fully  Catholic  education  to  a  separate  school 
supporter's  child  on  account  of  handicap,  there  are  no  inherent 
or  insuperable  barriers  to  the  application  of  the  concept  of 
reasonable  accommodation  under  s.40(2)   of  the  Code  to  protect 
some  or  all  of  the  arrangements  found  to  be  discriminatory, 
although  the  Supreme  Court  of  Canada  decision  in  0 'Mallev , 
referred  to  above,  makes  it  clear  that  the  burden  of  proving  the 
elements  of  reasonable  accommodation  is  on  the  respondent 
separate  school  board  once  the  complainant  has  proven 
discrimination  on  account  of  handicap.     If  the  situation  is 
reversed  -  that  is,   if  it  is  a  public  school  supporter's  child 
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who  is  forced,   against  his  parents'  wishes,  to  go  to  a  Catholic 
school  -  the  characteristics  of  Catholic  education  so  clearly 
established  by  the  evidence  before  me  would  put  a  serious 
additional  obstacle  in  the  way  of  a  finding  that  reasonable 
accommodation  has  been  provided  to  that  pupil.     That,  of  course, 
is  not  the  situation  before  me. 

To  this  point,  I  have  found  discrimination  in  this  case 
through  the  failure  of  the  respondent  board  to  provide  a  fully 
Catholic  education  to  the  complainants'   children  on  the  ground  of 
handicap.     I  have  also  found  that  the  concept  of  reasonable 
accommodation  is  capable  of  encompassing  a  requirement,   if  such  a 
requirement  is  justified  on  the  particular  facts,  that  a  separate 
school  pupil  spend  some  time  in  a  public  school.     I  now  move  on 
to  address  the  questions  envisaged  in  s.40(2)  with  respect  to 
reasonable  accommodation. 

The  absence  of  appropriate  amenities 

The  first  question  which  I  am  authorized  or  required  to 
ask  under  s.40(2)   -  I  would  say  required  to  ask,   although  the 
section  uses  "may"  instead  of  "shall"  -  is  whether  the  facilities 
or  services  with  respect  to  which  the  complainants  have  suffered 
a  discriminatory  denial  "lack  amenities  that  are  appropriate  to 
[them]  because  of  handicap." 

That  question  is  easily  answered  in  this  case;   it  is 
not  disputed  that  the  respondent  board  at  present  lacks  the 
amenities  needed  to  take  over  from  the  public  board  the  task  of 
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providing  most  of  the  schooling  for  the  complainants'  children. 

Both  Holy  Cross  School  and  St.  Mary's  School  do  have  resource 

rooms  and  special  education  teachers,  but  the  evidence  indicates 

that  the  load  now  carried  by  those  teachers  is  such  that  they 

could  not  be  expected  to  take  much  of  the  responsibility  for 

Maureen  and  Paige.     The  respondent  board  is  also  short  of  the 

specialized  support  services  needed  in  varying  degrees  by  Maureen 

or  Paige:   speech  therapy,  occupational  therapy,  physiotherapy  and 

perhaps  others.     In  addition,  although  seme  of  the  teachers  at 

Holy  Cross  and  St.  Mary's  have  had  some  experience  with  Maureen 

or  Paige  in  their  classes,  the  larger  number  of  teaching  staff 

who  would  have  to  deal  with  them  if  they  were  there  on  a  more 

nearly  full-time  basis  have  not  all  had  the  in-service  training 

needed  to  prepare  them  for  those  pupils.     Nor  does  it  appear  that 

all  of  the  pupils  in  those  schools  who  would  regularly  be  in 

contact  with  Maureen  or  Paige  have  been  provided  with  any 

familiarization  as  to  their  problems  and  needs. 

Is  integration  of  the  complainants'  children  a  feasible 
step,   from  an  educational  perspective? 

Figures  provided  by  the  respondent  board  show  that 

there  are  some  14  trainable  retarded  children  of  separate  school 

supporters  within  its  jurisdiction,   including  the  three  involved 

in  this  proceeding.     At  least  five,   including  Mary  3eth,  are 

already  in  secondary  school.     That  leaves  about  nine  in 

elementary  schools.     rive  of  the  nine  are  at  the  Lanark  County 

public  board's  Jean  Vanier  School  in  Smiths  Falls,  which  is  for 

handicapped  students  only,   and  there  is  one  at  each  of  four  other 
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schools.     The  respondent  board  has  a  total  of  fifteen  schools, 
three  of  them  in  Brockville,  two  in  each  of  Prescott  and  Smiths 
Falls,  and  ten  others  spread  over  a  wide  area  from  Lanark  and 
Almonte  in  the  north  to  Gananogue  in  the  southwest  and  Kemptville 
in  the  east. 

What  would  appear  to  be  involved,  then,  if  the 
respondent  board  took  responsibility  for  educating  all  of  those 
pupils,  would  be  an  average  of  less  than  one  trainable  retarded 
pupil  per  school.     Even  allowing  for  a  geographically  uneven 
distribution  of  those  pupils,  there  is  unlikely  to  be  more  than  a 
very  small  number  within  the  catchment  area  of  any  one  of  the 
respondent  board's  schools.     Counsel  for  all  parties  appeared  to 
accept  that,  given  such  small  numbers  and  such  wide  dispersal,  it 
would  be  virtually  impossible  for  the  board  to  set  up  a 
centralized  facility  for  trainable  retarded  pupils,   even  if  it 
were  intrinsically  desirable.     Educating  those  pupils  would 
therefore  require  integrating  them  into  the  board's  regular 
schools.     Is  that  educationally  feasible?    More  specifically,  is 
it  educationally  feasible  to  integrate  Paige  Horbay  and  Maureen 
Legris  into  the  respondent  board's  regular  schools? 

Each  of  the  witnesses  called  by  the  Commission  and  the 
complainants  testified  to  the  growing  acceptance  in  recent  years 
of  the  integration  of  handicapped  children  into  regular  schools. 
For  the  purposes  of  this  proceeding  it  is  not  necessary  or  useful 
to  go  into  the- history  of  the  education  of  mentally  retarded 
children,  or  into  the  political  and  legislative  developments  in 
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the  United  States  in  the  1970' s  which  gave  extensive  legal 
support  to  the  integration  movement  and  which  were  a  precursor  of 
the  inclusion  in  the'  Ontario  Human  Rights  Code,   1981,   of  the 
prohibition  of  discrimination  on  the  ground  of  handicap. 
Essentially,  what  led  to  the  demand  for  integration  was  the 
gradual  realization  that  educational  and  other  authorities  were 
putting  far  too  many  mentally  retarded  people  into  settings  where 
they  were  cut  off  from  the  normal  life  of  the  community.  Often 
this  was  done  in  the  bona  fide  belief  that  their  educational  and 
other  needs  could  only  be  met  in  settings  where  extensive 
specialized  resources  and  intensive,   full-time  specialized 
programs  could  be  provided.     However,  a  growing  concern  for 
individual  rights,  coupled  with  increasing  scepticism  about  the 
value  to  the  mentally  retarded  of  specialized  professional 
services  as  compared  to  the  value  of  ordinary  human 
relationships,   led  many  educators  and  others  to  the  view  that 
midiy  and  moderately  retarded  pupils,   and  more  recently  even 
severely  retarded  pupils,  were  better  off  being  in  regular 
contact  with  normal  children  than  being  kept  apart. 

Several  witnesses  called  by  all  sides  spoke  of  a 
philosophical  gulf  between  advocates  and  opponents  of 
integration.     In  their  testimony  and  in  the  many  writings  to 
which  they  referred  me,   I  was  unable  to  find  anything  approaching 
what  I  would  call  a  basic'  philosophical  difference/  Everyone 
seems  to  agree  that  mentally  retarded  children  have  the  same 
human  rights  as  any  other  children,  that  they  are  entitled  to  the 
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education  that  will  best  prepare  them  to  live  an  independent  and 
productive  life,  and  that  their  needs  dictate  that  extra  effort 
and  extra  resources  be  put  into  their  education,   insofar  as  that 
can  be  done  without  undue  damage  to  the  educational  interests  of 
other  children. 

Where  clear  differences  exist  between  those  who  are 
enthusiastically  for  integration  and  those  who  are  much  more 
reserved  about  it  is  at  the  level  of  how  the  principles  I  have 
mentioned  could  best  be  implemented.     Those  who  advocate  mere 
caution  emphasize  the  need  for  intensive  and  methodical 
instruction  of  retarded  pupils  in  basic  life  skills  and  in 
rudimentary  academic  skills.     Such  instruction,  they  believe,  can 
best  be  provided  in  a  specialized  setting  carefully  designed  for 
that  purpose.     Retarded  pupils  should  not  be  expected  to  cope 
with  the  complexities  and  distractions  of  real  life  settings 
until  they  have  acquired  the  necessary  skills.     The  protagonists 
of  integration,  in  contrast,  believe  that  highly  contextual ized 
instruction  is  more  effective.     In  their  view,   if  a  severely 
retarded  child  learns  the  components  of  a  particular  life  skill 
in  a  decontextuaiized  environment,  that  child  will  probaby  be 
unable  to  use  the  skill  in  real  life.     Much  more  effective,  they 
claim,   is  to  encourage  the  child  to  learn  the  skill  in  context, 
by  watching  normal  children  exercise  it  and  attempting  to  imitate 
them.     As  for  conventional  academic  skills,   advocates  of 
integration  tend  to  downplay  their  value  to  retarded  children, 
because  they  are  decontextuaiized  building  blocks. 
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Another  difference  in  emphasis  relates  to  the  teaching 
of  social  skills,   and  to  social  dvelopment  in  general.  Although 
the  proponents  of  integration  claim  to  be  mere  optimistic  than 
other  educators  about  the  overall  developmental  possibilities  of 
severely  mentally  retarded  pupils,  they  tend  to  the  view  that 
the  school  experience  of  such  pupils  should  focus  above  all  on 
social  development,  primarily  through  the  use  of  normal  children 
of  the  same  age  as  role  models  and  as  informal  behaviour  tutors. 
Mr.  Flynn  testified  that  in  his  experience,  age-appropriate  peers 
are  much  more  effective  than  adults  at  dissuading  retarded  pupils 
from  such  social  aberrations  as  picking  their  noses  or 
masturbating  in  class.     Educators  who  are  less  committed  to 
integration  emphasize  that  the  primary  role  of  schools  is  to 
educate,  not  to  instill  conformity  to  prevailing-  patterns  of 
pupil  behaviour.     Such  educators  agree  that  the  social 
development  of  retarded  children  must  be  a  very  high  priority, 
but  they  see  more  structured  training  in  social  skills  outside 
the  regular  classroom  as  being  at  least  as  important  as  peer  role 
modelling  in  encouraging  such  development. 

Because  educators  who  are  cautious  about  integration 
tend  to  see  more  value  than  integration  advocates  in  specialized 
educational  activities  for  retarded  children  conducted  outside 
the  regular  classroom,  the  two  groups  of  educators  may  well 
respond  differently  when  asked  what  sort  of  educational  placement 
would  be  best  for  a  particular  mentally  handicapped  child: 
placement  in  a  school  for  handicapped  children  only,  placement  in 
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a  class  for  handicapped  children  in  a  regular  school,  placement 
part  time  in  such  a  class  and  part  tine  in  a  regular  class,  or 
full  time  placement  in  a  regular  class.     All  the  witnesses  agreed 
that  there  has  been  a  clear  trend  away  from  the  first  two  of 
those  settings  and  toward  the  latter  two,  and  that  educators  who 
ten  years  ago  would  have  recommended  a  segregated  placement  for  a 
particular  child  might  well  recommend  a  more  integrated  placement 
for  a  child  with  similar  attributes  today.     A  result  has  been  a 
marked  decline  in  the  proportion  of  retarded  children  in  special 
schools  and  a  marked  increase  in  the  proportion  placed  in  regular 
schools  and  regular  classrooms. 

Another  matter  on  which  the  witnesses  and  writers  ail 
seem  to  agree  is  the  importance  of  careful  and  regular  assessment 
of  a  retarded  child's  needs,  as  a  prerequisite  to  decisions  on 
placement  and  programming  for  that  child.     Also  not  in  dispute  is 
the  need  for  preparation  of  regular  classroom  teachers  and  other 
pupils  before  a  retarded  child  is  placed  in  a  regular  classroom 
or  even  in  a  regular  school.     In  particular,   educators  who  have 
reservations  about  integration  often  express  indignation  about 
cases  where  retarded  children  have  been  rushed  into  regular 
classrooms  without  adequate  preparation  having  been  done,  thereby 
putting  severe  pressures  on  teachers  and  pupils  who  were  not 
ready  to  cope  with  them.     See,   for  example,  the  strongly  worded 
Foreword  by  Herbert  Goldstein  to  Jay  Gottlieb   (ed.),  Educating 
Mentally  Retarded  Persons  in  the  Mainstream,   1930.     In  Professor 
Goldstein's  words   (at  p.  xi) ,   "Rarely  do  decision  makers  pay 
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anywhere  near  the  price  their  teachers  and  students  do  when  plans 

do  not  work  out  as  intended" . 

On  the  other  hand,  advocates  of  integration  point  out 

that  it  is  neither  morally  nor  empirically  justified  to  delay 

integration  until  teachers  and  other  pupils  have  been  thoroughly 

cleansed  of  any  benighted  fears  or  prejudices  which  they  may  have 

about  mentally  retarded  people. 

If  we  place  those  students  outside  the  mainstream 
that  some  students  and  teachers  don't  like,  we  might 
end  up  placing  a  lot  of  students  outside  the 
mainstream.     What  if  social  scientists  conduct  attitude 
research  and  find  that  some  teachers  and/or  students 
don't  like  students  they  consider  to  be  physically 
unattractive  or  students  from  low  socioeconomic 
backgrounds  or  socially  inept  students  or  students  from 
a  different  race  from  their  own?    Are  we  going  to  place 
all  students  who  social  scientists  find  to  be  unpopular 
outside  the  mainstream,  or  onl-y  those  with  handicaps- 
who  are  unpopular  outside  of  the  mainstream? 

-    W.  Stainback,  S.  Stainback,  L. 
Courtnage  and  T.  Jaben,  "Facilitating 
Mainstreaming  by  Modifying  the 
Mainstream",    (1935)   52  Exceptional 
Children  144,  at  p.  150. 

Getting  back  to  the  case  before  me,   it  will  be  recalled 

that  the  question  to  be  answered  is  not  whether  integration  into 

regular  schools  or  regular  classes  is  advisable  for  the  pupils 

involved  in  the  case  before  me,  or  even  whether  the  lack  of  any 

particular  degree  of  integration  is  discriminatory. 

Discrimination  through  failure  to  accord  those  -pupils  a  full 

Catholic  education  on  the  ground  of  handicap  having  been 

established,  and  no  other  type  of  discrimination  having  been 

alleged,   I  have  only,  to  decide  whether  it  is  outside  the  bounds 

of  reasonable  accommodation  to  require  the  respondent  board  to 
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take  them  into  its  schools  on  a  full-time  basis.     In  this  part  of 
my  decision,  the  following  question  alone  concerns  me:  assuming 
that  taking  these  pupils  into  the  respondent  board's  schools 
necessarily  means  integrating  them  into  regular  schools  (and 
perhaps  to  some  degree  into  regular  classrooms) ,   is  such 
integration  educationally  feasible?    My  observations  during  our 
brief  visits  to  the  pupils'   schools  tended  to  confirm  the 
impression  left  with  me  by  the  rest  of  the  evidence:  that 
integration  into  regular  schools  of  pupils  with  handicaps  like 
those  of  Maureen  and  Paige  is  quite  demanding  on  the  schools  and 
on  their  staff  and  other  pupils,  but  is  feasible. 

Particularly  helpful  to  me  was  seme  discussion  with  Mr. 
Hugh  Bates,  Principal  of  Westminster  Public  School,   in  the 
various  settings  in  which  I  saw  Paige  function  in  that  school: 
the  resource  room  or  self-contained  classroom,   a  regular 
classroom,   the  halls  and  the  playground.     Even  allowing  for  the 
likelihood  that  everyone  was  on  his/her  best  behaviour  for  our 
visit,  the  warm  interaction  between  Paige  and  a  number  of  other 
pupils  in  the  playground  and  in  the  halls  tended  to  bear  out  what 
advocates  of  integration  have  asserted  about  the  non-academic 
benefits  to  non-handicapped  as  well  as  handicapped  pupils.  The 
resource  room  program  in  life  skills  and  motor  skills  was  not 
fully  functioning  during  my  visit,  as  the  regular  teacher  was 
away.     However,  in  spite  of  possibly  apt  criticism  by  Ms. 
3racewell  of  some  non-age-appropriate  features   (such  as  music 
aimed  at  pre-schoolers) ,  most  of  the  evidence  before  me  would 
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indicate  that  the  Westminster  resource  room  program  is  well 
conceived  and  well  taught. 

In  addition  to  two  periods  in  regular  classes  every 
morning  at  St.  Mary's  School,  Paige  has  spent  seven  periods  a 
week  in  regular  classes  at  Westminster  School.     Her  time  in 
regular  classes  would  appear  from  the  evidence  and  from  my 
observations  to  be  of  rather  equivocal  value.     Her  interactions 
were  much  more  with  her  aides,  one  of  whom  is  with  her  at  all 
times  in  regular  classes,  than  with  the  teachers  or  other  pupils. 
Nevertheless,  her  reactions  in  music  class  and  at  a  table  with 
other  pupils  in  art  class  did  tend  to  bear  out  what  the  advocates 
of  integration  say  about  the  beneficial  effects  on  the  social 
development  of  retarded  pupils  from  extensive  exposure  to  that 
sort  of  enviroment.    -Disruptive  or  distracting  effects  on  other 
pupils  appeared  minimal,  perhaps  because  of  the  almost  constant 
attention  Paige  received  from  her  aides. 

In  short,  what  I  saw  or  heard  about  Paige's  program 
more  or  less  satisfies  me  that  in  her  case,   integration  into 
regular  schools  can  be  done,   and  has  been  done,  without 
appreciable  harm  to  the  functioning  of  the  schools  and  with 
enough  probable  benefit  to  her  that  the  educators  who  have  been 
trying  to  serve  her  cannot  be  said  to  have  been  wasting  their, 
time  or  effort. 

Though  with  more  reservations,   I  would  say  that  the 
same  is  largely  true  in  Maureen's  case.     Again,  her  out-of-class 
interaction  with  other  pupils  in  the  school  locked  to  be  warm  and 
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mutually  beneficial.     We  saw  Maureen's  resource  room  setting  at 
Kemptville  Public  School  on  a  much  busier  day  than  Paige's,  but 
the  evidence  I  heard  on  her  resource  room  program  was  in  line 
with  my  own  observations  and  some  of  the  comments  of  Ms. 
Bracewell  and  Mrs.  Wamock  during  the  visit.     Though  that  program 
is  undoubtedly  valuable  to  many  of  the  other  pupils  it  serves,  it 
appears  less  well  adapted  to  Maureen's  needs,  perhaps  because 
many  other  pupils  come  in  and  out  for  short  periods  and  perhaps 
because  of  the  teacher's  limited  experience  in  programming  for 
severely  retarded  pupils.     More  to  the  point  for  the  purposes  of 
this  proceeding,  however,  Maureen's  presence  in  the  resource  room 
did  not  appear  to  be,   and  was  not  claimed  to  be,  particularly 
disturbing  to  the  other  pupils  who  used  that  room. 

The  evidence  on  Maureen's  regular  classroom  time,  both 
at  Kemptville  Public  School  and  at  Holy  Cross  School,   is  very 
equivocal.     Some  of  the  evidence,   and  the  response  of  one  of  her 
teachers  to  my  question  about  why  she  was  seated  well  apart  from 
the  other  pupils,  pointed  to  instances  of  distracting  behaviour 
on  her  part,   although  they  had  apparently  become  less  frequent 
during  the  school  year.     In  sum,  although  it  is  clearly  not  a 
simple  -ask  to  integrate  Maureen  into  a  regular  classroom  and 
although  the  advantages  to  her  of  that  sort  of  integration  may  be 
debatable,  I  do  not  think  the  difficulties  reach  a  level  that 
would  make  it  unreasonable  to  expect  the  respondent  board  to 
integrate  her  into  a  regular  school,   even  if  that  also  entailed  a 
degree  of  regular  classroom  integration. 
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In  answer  to  the  question  posed  in  the  title  of  this 
section  of  my  decision,   I  find  that  the  integration  of  Paige  and 
Maureen  into  the  respondent  board's  regular  schools  is 
educationally  feasible. 


-  The  meaning  of  "undue  hardship" 

Having  found  that  the  respondent  board's 
educational  services  or  facilities  lack  the  amenities  appropriate 
to  educate  these  children  because  of  their  handicap,   I  have  the 
authority  under  s.40(2)   of  the  Code  to  order  such  amenities  to  be 
provided  unless  their  costs  would  cause  "undue  hardship",  which  I 
think  means  undue  hardship  to  the  respondent  board  or  to  other 
pupil's  for  whom  it  is  responsible.     That  authority  is  again 
worded  in  permissive  .rather  than  mandatory  terms  -  "may"  instead 
of  "shall".     However,  my  basic  duty  to  give  effect  to  the 
protections  in  the  Code  requires,   in  my  view,  that  I  exercise 
that  authority  unless  undue  hardship  would  result,   or  perhaps 
more  accurately,  that  I  exercise  it  in  such  a  way  that  the 
unlawful  discrimination  is  eliminated  as  far  as  possible  short  of 
undue  hardship  to  the  respondent  or  to  others  dependent  upon  the 
respondent. 

"Undue"  is  a  relative  rather  than  an  absolute  term.  It 
calls  for  a  process  of  weighing.     Where  the  respondent  shews  that 
some  hardship  is  a  likely  consequence  of  the  removal  of  the 
discrimination,   a  determination  of  whether  that  hardship  is  undue 
will,   I  think,  require  an  assessment  not  only  of  the  severity  of 
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•the  hardship  to  the  respondent  but  also  of  how  substantial  the 
resulting  benefits  will  be  to  the  complainant.     It  is  clear  from 
s.40(2)   of  the  Code  that  not  every  instance  of  detriment 
intentionally  inflicted  upon  an  individual  because  of  handicap  is 
to  bring  entitlement  to  a  remedy.     In  contrast,  detriment 
intentionally  inflicted  on  the  basis  of  other  grounds  prohibited 
in  s.l  of  the  Code  generally  brings  entitlement  to  a  remedy 
without  any  statutory  qualification.     It  seems  that  even  a  miner 
detriment  to  a  complainant,   if  based  on  any  of  those  other 
grounds,  cannot  be  outweighed  by  major  benefits  to  others  or  even 
to  the  complainant  himself/herself.     That  the  ground  of  handicap 
is  thus  treated  differently  from  the  other  prohibited  grounds  of 
discrimination  reflects  legislative  acceptance  of  the  idea  that  a 
competing  right  or  interest  of  sufficient  weight  can  justify 
intentionally  treating  a  handicapped  person  less  favourably  than 
others . 

-  The  cost  of  eliminating  the  discrimination 

What  it  would  cost  the  respondent  board  to  eliminate 
the  discrimination  against  the  complainants*  children  is  clearly 
a  factor  in  determining  at  what  point,   if  any,  there  would  be 
undue  hardship  within  the  meaning  of  s.40(2)   of  the  Ontario  Human 
Rights  Code,   1981.     What,  then,  would  the  costs  be  for  the 
specialized  services  and  the  training  and  familiarization 
required  to  facilitate  moving  Paige  and  Maureen  into  the  separate 
schools  full  time? 
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Mrs.  Warnock's  evidence  gives  some  indication  of  the 
answer.     In  1985-86  the  respondent  board's  direct  outlay  for 
Maureen's  education  was  about  $22,900,  consisting  of  $10,900  to 
the  public  board  for  educational  services  and  $12,000  for  her 
full-time  teacher's  aide.       For  Paige,  the  direct  outlay  was 
$10,900  to  the  public  beard,  plus  the  amount  paid  to  the 
teacher's  aide  who  is  with  Paige  at  Holy  Cross  School.  Although 
no  figure  was  mentioned,  the  latter  amount  was  probably  about 
$4,000.     For  Mary  Beth,  the  total  outlay  was  $10,900  to  the 
public  board.     The  total  sum,  then,   is  in  the  range  of  $45,000  to 
$50,000,  or  in  the  range  of  $35,000  to  $40,000  for  Maureen  and 
Paige,  plus  an  unspecified  sum  for  transportation  expenses. 

According  to-  a  1984  document  prepared  by  the  respondent 
board  for  the  Ministry  of  Education  and  entitled,   "Program  Cost 
Analysis  -  Multi-Year  Forecast  -  Elementary",  the  board's 
anticipated  expenditure  for  purchase  of  service  from  other  boards 
in  1985-86  was  $145,900.     Other  figures  supplied  by  the 
respondent  board  show  that  there  are  14  trainable  retarded  pupils 
within  the  board's  jurisdiction,  at  least  five  of  whom  are 
already  of  secondary  school  age.     The  board  is  purchasing 
services  for  all  of  them,   and  for  a  few  other  pupils   ( e.g. .  one 
pupil  in  a  French  program) .     It  is  not  clear  whether  the  figure 
of  $145,000  in  the  1984  forecast  covers  all  14  trainable  retarded 
pupils  or  only  those  in  elementary  school,  or  exactly  how  many 
other  pupils'  arrangements  are  included  within  that  figure.  It 
is  thus  very  difficult  to  determine  how  large  the  $22,800  paid  to 
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the  public  board  looms  in  the  respondent  board's  overall 
expenditure  for  purchase  of  services.     It  is  equally  difficult  to 
surmise  how  large  it  looms  in  the  total  of  $315, 5S0  anticipated 
as  the  respondent  board's  total  special  education  budget  for 
1985-86.     That  difficulty  is  compounded  by  the  fact  that  although 
the  hearing  was  held  in  May  and  June  of  198  6,  the  board  produced 
only  a  1984  document  containing  projected  rather  than  actual 
figures  for  1984-85  and  1985-86. 

Mrs.  Warnock  estimated  that  the  additional  staffing 
needs  to  accommodate  Paige  and  Maureen  full-time  in  St.  Mary's 
and  Holy  Cross  Schools  respectively  would  be  two  half-time 
special  education  teachers  costing  a  total  of  about  $50,000. 
Some  of  the  $21,3  00  now  being  paid  to  the  public  board  would  be 
saved  -  that  portion  which  goes  to  the  public  board's  educational 
services,  though  not  that  portion  going  for  an  aide  in  Paige's 
case.     Those  savings  would  perhaps  reduce  the  total  additional 
cost  to  roughly  $35,000. 

An  additional  cost  of  that  order  would  -roughly  double 
what  Paige's  and  Maureen's  education  is  now  costing  the 
respondent  board,   and  it  would  mean  that  Paige  and  Maureen 
between  them  would  absorb  somewhere  in  the  neighbourhood  of  eight 
or  nine  per  cent  of  the  board's  total  special  education  budget. 
According  to  the  evidence,  that  budget  provides  some  of  the 
educational  services  for  over  4  00  pupils  who  use  resource  rooms 
in  the  board's  schools,  and  all  of  the  educational  services  for 
some  twelve  other  trainable  retarded  pupils  and  some  seven  other 
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pupils  with  severe  exceptionalities   (learning  disabilities  and 
vision  and  hearing  impairments)  . 

Assuming  that  I  have  set  out  more  or  less  accurately, 
from  the  rather  sketchy  evidence  before  me,  what  extra  costs 
would  be  involved  in  the  respondent  board's  taking  over  full  time 
programming  for  Maureen  and  Paige,  I  cannot  say  whether  those 
costs,  considered  in  isolation  from  the  benefits  they  might 
bring,  would  occasion  undue  hardship.     As  I  have  said  above, 
"undue"  is  a  relative  term  and  requires  a  process  of  weighing. 
If  the  likely  advantages  to  either  pupil  of  having  full  time 
education  from  the  respondent  board  are  fairly  clear  and  fairly 
substantial,  I  would  say  there  is  no  undue  hardship.     If  those 
advantages  look  fairly  minor  or  highly  speculative  with  respect 
to  either  pupil,  I  would  say  that  the  financial  hardship,  even  if 
it  is  at  the  same  absolute  level,   can  and  should  be  characterized 
as  undue.     I  will  look  at  the  likely  advantages  to  each  pupil, 
and  reach  a  conclusion  on  the  question  of  undue  hardship,   in  the 
last  section  of  this  decision. 

Effect  of  the  small  size  and  wide  dispersal  of  the 
respondent  board's  pupil  population. 

Counsel  for  the  respondent  board  argued  that  account 
must  be  taken  of  the  board's  relatively  small  size  in  assessing 
the  impact  of  any  requirement  that  it  provide  a  greater 
proportion  of  the  educational  programs  for  the  complainants' 
children.     The  respondent  board  has  only  about  3,3  00  pupils, 
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spread  widely  over  two  large  and  quite  thinly  populated  counties 
Distances  are  substantial,  making  it  relatively  difficult  and 
costly  to  have  itinerant  consultants  or  therapists  pay  frequent 
visits  to  schools.     The  lack  of  any  large  urban  centres  limits 
the  range  of  specialists  who  are  available,   sometimes  making  it 
necessary  to  go  to  the  further  expense  of  bringing  in  people 
based  outside  the  board's  area.     On  the  evidence,  the  board's 
financial  allocations  from  the  provincial  government  are  no 
higher  per  pupil  than  those  received  by  boards  which  are  much 
larger  or  have  much  more  concentrated  pupil  populations,  and 
which  can  therefore  provide  specialized  services  at  a  lower  per- 
pupil  cost. 

In  reply,  counsel  for  the  Commission  and  the 
complainants  argued  that  handicapped  students  are  as  entitled  to 
be  free  from  discrimination  in  one  part  of  the  province  as 
another.     If  a  particular  school  board  is  for  any  reason  less 
well  off  financially  than  other  boards,   it  might  legitimately 
provide  a  lower  level  of  service  to  all  pupils,  including 
handicapped  pupils.     However,  it  cannot  be  allowed  to  use  povert 
as  an  excuse  for  inflicting  more  deprivation  on  its  handicapped 
pupils  than  it  requires  its  other  pupils  to  accept  -  or  at  least 
it  cannot  be  allowed  to  do  so  without  showing  that  truly  arduous 
consequences  would  otherwise  result.     If  the  respondent  board 
wants  to  argue  that  real  adversity  will  ensue  for  its  other 
pupils  if  it  ends  its  discriminatory  treatment  of  trainable 
retarded  pupils,  counsel  for  Commission  and  the  complainants 
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insisted,  the  onus  is  on  -the  board  to  prove  that  such  adversity 
will  indeed  ensue,   and  it  did  not  so  prove  here. 

This  aspect  of  the  question  of  reasonable  accommodation 
is  not  easy  to  resolve.     It  may  be  unfair  to  expect  a  child  to 
endure  educational  disadvantages  which  children  do  not  have  to 
endure  in  more  heavily  populated  parts  of  the  province.     On  the 
other  hand,   it  may  be  unfair  to  expect  a  small  school  board  to 
maintain  a  high  level  of  service  to  its  pupil  constituency  as  a 
whole  and  at  the  same  time  to  develop  expensive  programs  for 
small  numbers  of  pupils  with  severe  educational  problems, 
particularly  when  such  programs  are  already  available  locally 
from  another  board  at  less  cost. 

Although  I  am  reluctant  to  apply  considerations  of  onus 
of  proof  to  help  resolve  difficult  questions,  I  think  I  must 
resort  to  such  considerations  at  this  point.     To  avert  the  danger 
that  the  small  size  and  geographical  dispersion  of  a  board's 
pupil  population  might  be  used  as  a  mere  rationalization  for  the 
board's  failure  to  provide  services  which  are  not  really 
excessively  expensive  or  excessively  difficult  to  offer  on  a 
small  scale,  I  think  it  is  important  to  adhere  quite  closely  to 
the  rule,   accepted  by  the  Supreme  Court  of  Canada  in  the  0 'Mallev 
case,  that  the  onus  of  proving  reasonable  accommodation  rests  on 
the  respondent  once  it  is  shown  to  have  discriminated  against  the 
complainant.     Here,  once  the  Commission  and  the  complainants 
established  discrimination  based  on  handicap,  the  onus  shifted  to 
the  respondent  board  to  show  that  the  discrimination  could  not 
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have  been  ended  without  causing  undue  hardship  to  the  board's 
other  pupils.     If  an  element  of  the  alleged  undue  hardship  would 
be  a  heavily  disproportionate  financial  effect  on  the  respondent 
board ,  as  compared  to  the  relative  cost  to  other  larger  or  more 
urban  boards  of  achieving  the  same  result,  the  onus  was  on  the 
respondent  board  to  prove  the  facts  necessary  to  show  such  a 
disproportionate  effect. 

That  onus  was  not  met  in  this  case.     As  I  have  said 
above,   some  evidence  was  given  by  Mrs.  Wamoclc  on  approximately 
what  it  would  cost  to  educate  Maureen  and  Paige  entirely  in  the 
board's  schools  and  on  the  proportion  of  the  board's  special 
education -budget  which  that  would  absorb.     In  addition,  Mr. 
Laughlin  expressed  the  view  that  that  the  cost  to  a  small  board 
of  meeting  the  complainants'  demands  might  well  be  prohibitive. 
However,  I  simply  do  not  have  enough  evidence  on  the  relative 
costs  involved  to  be  able  to  conclude  that  the  respondent  board 
has  established  that  because  it  is  a  small  and  largely  rural  and 
semi-rural  board  with  a  widely  dispersed  pupil  population,  it 
could  not  reasonably  be  expected  to  go  any  farther  than  it  went 
in  this  case  to  end  or  alleviate  discrimination  against  the 
complainants'  children  based  on  mental  handicap. 

Effect  on  other  trainable  retarded  children  of  separate 
school  supporters  who  are  being  educated  in  the  public 
school  system  and  want  to  stay  there. 

Several  witnesses  for  the  respondent  board  expressed 
the  concern  that  if  the  complainants '   children  were  to  be  taken 
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into  its  schools  full  time,   so  many  of  its  scarce  resources  would 
have  to  be  directed  to  meeting  their  needs  that  the  board  could 
not  afford  to  continue  respecting  the  wishes  of  other  parents  who 
want  their  handicapped  children  to  continue  to  be  educated 
elsewhere . 

Mrs.  Karen  Kailinan  articulated  this  concern 
compellingly .     Her  retarded  child  has  been  at  a  school  for 
handicapped  children,  the  Jean  Vanier  School ,' operated  by  the 
Lanark  County  Board  of  Education  (the  public  board)   in  Smiths 
Fails.     The  respondent  board  has  paid  the  public  board  an  annual 
sum  toward  the  cost  of  educating  Mrs.  Kailinan' s  son  and  four 
other  mentally  handicapped  children  of  Catholic  parents  who  want 
their  children  at  the  Jean  Vanier  School.     Mrs.  Hallinan 
testified  forcefully  that  her  child  has  shown  marked  benefit  from 
the  intensive,   specialized  program  at  that  school.     As  for  the 
Catholic  aspect  of  her  child's  education,  Mrs.  Hallinan  insisted 
that  parents  can  look  after  the  religious  aspect  of  a  retarded 
child's  education  more  satisfactorily  than  the  other  aspects,  and 
that  she  greatly  preferred  the  school  to  concentrate  on  academic, 
life  skills  and  vocational  training  and  leave  religious  teaching 
to  her.     She  made  it  clear  that  she  (and,   she  testified,  the 
other  Catholic  parents  whose  children  attend  the  Jean  Vanier 
School)  would  be  most  aggrieved  if  the  respondent  board  could  no 
longer  afford  to  fund  such  attendance,  thereby  forcing  these 
parents  either  to  send  their  children  to  what  she  expected  would 
be  an  inferior  program  in  the  separate  schools  or  to  redirect 
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their  tax  support  to  the  public  school  board,  with  the  likely 
result  that  their  other  children  would  lose  the  right  to  attend 
the  Catholic  schools. 

It  would  be  most  unfortunate  -  and  clearly  an  undue 
hardship  within  the  meaning  of  s.40(2)   of  the  Ontario  Human 
Rights  Code,   1981,     for  children  who  are  benefitting  from 
arrangements  such  as  those  with  the  Jean  Vanier  School  -  if  my 
decision,  by  giving  the  complainants  the  choice  of  sending  their 
children  to  neighbourhood  Catholic  schools,  were  to  have  the 
effect  of  forcing  other  handicapped  pupils  out  of  programs  which 
have  proven  satisfactory  to  them  and  their  families.     Counsel  fo 
the  Commission  and  the  complainants  argued  that  the  respondent 
board  had  failed  to  meet  the  burden  upon  it  (see  my  discussion  o 
the  0 'Mallev  case,  above)   to  show  that  providing  a  full-time 
Catholic  education  for  the  complainants'  children  would  be  so 
costly  as  make  such  a  risk  likely  to  materialize.     That  is,  I 
think,  true.  In  addition,   for  most  trainable  retarded  Catholic 
pupils  currently  being  educated  by  public  boards,  the  danger  of 
being  forced  out  of  such  arrangements  would  appear  to  be 
precluded  by  s. 47(1)   of  the  Education  Act.     That  is  a 
"grandfather  clause"  giving  a  pupil  who  was  being  educated  under 
such  an  arrangement  on  December  31,   19  8  4  a  right  to  its 
continuation,  at  the  respondent  board's  expense,  until  that  pupi 
reaches  the  age  of  twenty-one.     These  at  any  risk,  therefore, 
would  appear  to  be  only  the  pupils  who  have  been  placed  under 
such  arrangements  since  January  1,   1985.     This  may  not  be  a  real 
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problem  even  for  them,  as  Mrs.  Warnock  indicated  that  it  would  b 
possible  for  the  respondent  board  to  continue  such  arrangements 
for  children  whose  parents  wanted  them  to  continue,   even  if  the 
board  had  to  meet  the  costs  involved  in  integrating  Paige  and 
Maureen  more  fully  into  its  schools.     I  do  not  think  it  is 
necessary  to  deal  with  this  matter  in  my  directions  to  the 
respondent  board. 

Remedying  the  discrimination:     how  far  should  I  go  in 
ordering  changes  in  the  respondent  board's  conduct  toward 
the  complainants'  children? 

Having  set  out  above,  as  clearly  as  the  evidence 

allows,  the  likely  financial  costs  to  the  respondent  board  of 

providing  the  amenities  needed  to  end  completely  the 

discrimination  which  .1  have  found  with  respect  to  the 

complainants'   children,  I  now  move  on  to  the  other  side  of  the 

weighing  process  called  for  by  s.40(2)   of  the  Ontario  Human 

Rights  Code,   1981.     I  must  look  at  the  specific  educational 

programs  of  the  pupils  involved  in  this  case  in  order  to  weigh 

the  detriment  they  have  suffered  from  the  discrimination  against 

them  and  to  decide  what  remedy,   if  any,   it  is  appropriate  to 

order  for  each  of  them.     In  this  part  of  my  decision,   I  have  fel 

what  I  think  is  an  inevitable  tension  between  the  clear  and 

accepted  fact  that  I  am  not  here  to  decide  what  are  the  best 

educational  programs  for  those  pupils  and  the  equally  clear  and 

accepted  fact  that  I  have  to  decide  how  far  the  respondent  board 

can  reasonably  be  ordered  to  go  in  modifying  its  treatment  of 
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those  pupils  to  eliminate  or  reduce  the  extent  of  its 
discriminatory  failure  to  provide  them  with  a  Catholic  education 
What  I  direct  below  is  not  necessarily  what  I  think  is  the  best 
program  that  could  be  provided  for  those  pupils.     It  is  how  far 
think  the  respondent  board  can  reasonably  be  made  to  go  in 
providing  them  with  a  Catholic  education,  and  it  is  therefore 
what  I  think  the  board  must  do  to  bring  itself  into  compliance 
with  the  Code. 

Since  the  parents  of  all  three  pupils  are  separate 
school  supporters,   each  of  the  three  pupils  is  entitled  to 
registration  by  the  respondent  board  and  should  be  so  registered 
immediately.     That  is  the  first  direction  asked  for  by  the 
counsel  for  the  Commission  and  the  complainants.     Its  costs  are 
negligible,   and  it  should  obviously  be  made.     Counsel  for  the 
respondent  board  made  it  clear  at  the  hearing  that  the  board  had 
no  objection  to  registering  the  three  pupils. 

Next,  counsel  for  the  Commission  and  the  complainants 
counsel  submitted  that  as  the  respondent  board  has  never  itself 
conducted  an  assessment  of  Maureen  and  Paige,   it  should  be 
ordered  to  do  so.     Much  of  the  evidence  before  me  -  most  clearly 
perhaps,   that  of  Mr.   Laughlin,  who  was  called  by  the  respondent 
board  -  emphasizes  the  importance  of  frequent  assessment  of  the 
educational  needs  and  progress  of  mentally  handicapped  children; 
tragedies  have  resulted  from  such  children  being  evaluated  once 
and  then  left  for  years  without  review,  on  the  assumption  that 
their  needs  would  always  remain  much  the  same. 
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Neither  Maureen  nor  Paige,  however,   appears  to  have 
been  neglected  insofar  as  assessment  of  her  needs  is  concerned. 
With  respect  to  Maureen,  the  public  board  carried  out  an 
Identification,  Placement  and  Review  Committee  (IPRC)   review  on 
June  10,   198  6,  pursuant  to  the  provisions  of  Ontario  Regulation 
554/81.     Mrs.  Wamock  and  the  Principal  of  Holy  Cross  School 
participated  in  that  review  as  representatives  of  the  respondent 
board.     The. review  committee  had  before  it  a  needs  statement 
prepared  by  the  Kemptville  Public  School  special  education 
teacher  who  had  been  working  with  Maureen  for  nearly  a  year  and 
who  had  done  a  developmental  assessment  of  her  in  May  1986.  An 
earlier  IPRC  review  was  done  by  the  public  board  at  Westminster 
Public  School  in  Brockville  in  June  1935,  before  Maureen  moved  to 
Kemptville,  and  that  review  took  account  of  testing  which  had 
been  done  shortly  before  by  Maureen's  special  education  teacher 
at  Westminster  Public  School.     IPRC  reviews  were  also  done  with 
respect  to  Maureen  by  the  public  board  in  1934  and  1933. 

With  respect  to  Paige,  the  documentary  evidence  shows 
extensive  written  assessments  of  various  sorts  over  a  period  of 
years,  most  recently  an  IPRC  review  done  at  Westminster  Public 
School  in  June  1985.     No  written  report  of  a  1936  IPRC  review  for 
Paige  was  produced.     However,  Mrs.  Wamock  testified  that  one  was 
done,  with  Mrs.  Warnock  herself  participating  on  behalf  of  the 
respondent  board,  during  the  week  before  she  testified  -  that  is, 
during  the  week  of  June  16,   198  6.     Mrs.  Wamock' s  statement  to 
that  effect  was  not  challenged,   and  I  see  no  reason  to  doubt  thar 
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it  is  true.     The  evidence  also  shows  a  public  board  IPRC  review 
with  respect  to  Paige  in  1984. 

I  am  of  the  view  that  to  order  immediate  new 
assessments  for  either  Maureen  or  Paige  would  be  to  exalt  form 
over  substance  and  to  invite  more  delay  than  is  necessary  in  the 
process  of  setting  up  a  program  for  both  children  for  1985-37. 
Quite  obviously,  the  point  in  assessing  a  child  is  not  merely  to 
go  through  a  set  of  procedures;  it  is,   as  Dr.  Joseph  Waters 
testified,   "to  determine  what  are  the  child's  needs,  by  way  of 
his  skills  that  he  has  acquired,  which  is  important  so  you  know 
where  you  are  going  [and]  what  you  can  teach  them,   as  well  as  the 
skills  they  still  need  to  acquire...".     That  a  particular 
assessment  has  been  carried  out  by  a  school  board  other  than  the 
one  which  is  going  to  provide  the  educational  services  is  no 
reason  to  treat  that  assessment  as  not  having  been  done  or  as 
being  somehow  tainted. 

I  see  no  reason,  then,  why  the  respondent  board  should 
not  now  be  allowed  to  rely  on  the  results  of  the  reviews  that 
have  recently  been  done  and  to  get  on  with  the  task  of  preparing 
the  best  possible  programs  for  Maureen  and  Paige  in  accordance 
with  the  directions  I  give  below.     As  neither  Maureen's  nor 
Paige's  parents  appear  to  have  participated  in  the  198  6  IPRC 
process,   it  would  be  highly  advisable  for  the  respondent  board  to 
consult  with  them  as  an  important  part  of  that  preparation.     I  do 
not  think  I  need  make  that  a  part  of  my  order. 

What  about  each  pupil's  program?     Although  I  have  found 
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that  the  complainants'   children  have  been  discriminated  against 
in  the  matter  of  a  Catholic  education,   it  is  simply  wrong  to 
claim,  as  Commission  counsel  did,  that  the  respondent  board  "did 
nothing"  for  them.     What  the  respondent  board  did  for  the 
complainants'  children  was,   first,  to  arrange  (and  pay)   for  them 
to  be  treated  exactly  as  they  would  have  been  treated  had  they 
been  pupils  of  the  public  board,  which  had  much  more  experience 
in  educating  trainable  retarded  pupils;  and  second,   to  add,  at 
the  complainants'  request,  a  quarter-time  or  in  Mary  Beth's  case 
a  half-time  education  in  its  own  schools.     Indeed,  the 
Commission's  and  complainants'  case  is  based  on  the  very  fact 
that  for  so  much  of  the  day  the  complainants'  'children  received 
exactly  the  same  education  as  trainable  retarded  public  school 
pupils . 

Because  the  education  provided  to  the  complainants' 
children  has  been  so  fully  equivalent  in  quality  to  that  given  to 
children  with  similar  handicaps  in  public  schools  in  the  same 
area,  because  no  suggestion  has  been  made  that  Catholic  education 
is  inherently  mere  costly  than  non-denominational  education,  and 
because  the  amounts  billed  to  the  respondent  board  by  the  public 
board  for  the  education  of  the  complainants'  children  are  the 
closest  thing  I  have  to  an  objective  indication  of  what  it  is 
reasonable  to  pay  for  the  education  of  trainable  retarded  pupils 
in  Brockville  and  Kemptviile,   I  have  been  hesitant  to  make  any 
direction  which  would  require  the  respondent  board  to  allocate 
mere  to  the  education  of  the  complainants'   children  than  the 
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substantial  amounts  it  is  already  allocating  for  that  purpose. 
Indeed ,   I  have  given  consideration  to  directing,  that  the 
respondent  board,  although  it  must  provide  more  of  a  Catholic 
education  for  those  pupils,  need  not  exceed  what  it  is  currently 
spending  to  educate  each  of  them.     If  a  public  board  charges  no 
more  than  those  amounts  to  educate  a  trainable  retarded  child, 
why  should  that  not  raise  a  strong  presumption  that  it  is 
reasonable  for  a  separate  school  board  in  the  same  county  to 
spend  no  more  when  it  educates  the  same  child  itself? 

However  attractive  that  reasoning  might  be  in  some 
ways,   I  have  come  to  the  conclusion  that  it  would  be  unwise,  in 
deciding  what  are  the  parameters  of  reasonable  accommodation,  to 
be  guided  to  such  a  great  extent  by  what  the  public  board  has 
been  charging.     There  are  many  ways  in  which  the  costs  faced  by 
the  two  boards  may  differ,  and  there  is  no  evidence  that  the 
public  board  is  indeed  recovering  the  full  cost  of  educating  the 
complainants'   children  from  the  respondent  board.     I  think  it  is 
more  appropriate  for  me  simply  to  direct  the  respondent  board  to 
do  what  I  believe  reasonable  accommodation  requires  it  to  do  wit 
respect  to  each  pupil  involved,  without  specifying  any  particuia 
cost  figures  that  the  board  need  not  exceed.     It  will  be  evident 
though,  that  my  finding  on  what  is  reasonable  accommodation  of 
the  educational  needs  of  the  complainants 1  children  is 
considerably  influenced  by  what  is  provided  to  similarly 
handicapped  pupils  by  the  public  school  system  in  the  same  area. 

An  evident'  purpose  of  s.  40(2)   of  the  Ontario  "Human 


83 

Rights  Code,   1931,   is  to  enable  a  board  of  inquiry  to  avoid 
overly  broad,   simplistic  remedial  orders  which  run  the  risk  of 
causing  undue  hardship  to  a  respondent  or  to  others  for  whom  the 
respondent  has  responsibilities  or  of  being  insufficiently 
sensitive  to  those  aspects  of  existing  arrangements  that  are  fai 
to  a  complainant  and  that  provide  a  foundation  on  which  modified 
arrangements  that  comply  with  the  requirements  of  the  Code  can  b 
built.     As  I  said  earlier  when  looking  at  s. 72  (2)   of  the 
Education  Act,  which  purports  to  permit  a  school  board  to 
contract  with  another  board  for  the  education  of  trainable 
retarded  pupils,  that  provision  cannot  render  inapplicable  the 
anti-discrimination  provisions  of  the  Code,  but  its  continued 
existence  provides  some  additional  support  for  the  argument  that 
the  legislature,  when  it  included  in  the  Code  a  reasonable 
accommodation  defence  where  there  has  been  discrimination  on  the 
ground  of  handicap,  envisaged  arrangements  between  school  boards 
for  the  education  of  trainable  retarded  pupils  as  being  a 
possible  aspect  of  reasonable  accommodation  of  the  needs  of  thos 
pupils . 

The  evidence  indicates  that  each  of  the  three  pupils 
involved  in  this  proceeding  has  shown  marked  progress  in  certain 
respects  in  recent  years,  due  undoubtedly  in  some  measure  to  the 
education  she  has  been  receiving.     However,  with  respect  to 
Maureen  Legris,  most  witnesses  tended  to  agree  that  there  is 
quite  an  evident  gap  between  her  current  educational  program  and 
her  developmental  requirements.     The  resource  room  program  at 
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Kemptville  Public  School,  despite  what  were  described  by  some 
witnesses  as  its  considerable  strengths  and  the  energy  and 
competence  of  its  teacher,  does  not  appear  well  adapted  to 
Maureen's  needs.     Individual  therapy  which  she  is  receiving  at 
that  school  is  clearly  helping  her,  particularly  in  the  matter  of 
physical  mobility  and  coordination,  but  nothing  before  me 
indicates  that  such  therapy  could  not  be  provided  just  as  well  at 
Holy  Cross  School.     Indeed,  Mrs.  Wamock  acknowledged  that  some 
individual  therapy  is  already  being  given  to  Maureen  at  Koly 
Cross  School.     As  for  the  regular  classroom  portions  of  Maureen's 
program  at  Kemptville  Public  School,  the  evidence  is  mostly  to 
the  effect  that  adequate  preparation  has  not  "gone  into  them,  and 
that  she  is  not  really  integrated  into  the  classes  but  is  seated 
on  the  fringe  of  the  room  and  is  seldom  brought  into  contact  with 
what  is  going  on.     Although  the  same  appears  to  be  true  of  her 
program  to  date  at  Holy  Cross  School,   I  can  see  no  reason  why  all 
of  the  regular  classroom  portions  of  her  program  could  not  quite 
readily  be  provided  at  that  school,  thereby  giving  her  the  more 
fully  Catholic  education  that  she  has  not  had  to  date.  There 
seems  to  be  no  reason  to  fear  that  the  distracting  behaviour  in 
which  the  evidence  shows  her  to  have  sometimes  engaged  in  a 
regular  classroom  setting  should  be  more  of  a  problem  at  Holy 
Cross  School  than  it  has  been  at  Kemptville  Public  School. 
Locating  her  full  time  at  Koly  Cross  School  would  also  eliminate 
what  was  characterized  as  the  often  unsettling  daily  car  or  bus 
ride  required  to  take  her  and  her  aide  the  one  to  two  kilometres 
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between  the  two  schools,   and  the  problem,   noted  by  Mrs.  Wamock, 
of  lack  of  communication  between  the  schools  with  regard  to  her 
program. 

Those  considerations,   and  the  fact  that  it  will  still, 
be  two  years  or  so  before  Maureen  is  of  high  school  age,  convince 
me  that  the  likely  advantages  to  her  of  a  change  to  full-time 
attendance  at  Holy  Cross  School  are  substantial  enough  that  the 
likely  costs  of  that  change  as  outlined  by  Mrs.  Wamock  cannot  on 
balance  be  said  to  involve  undue  hardship  to  the  respondent 
board.     I  will  accordingly  direct  that  Maureen  be  moved  full-time 
to  Holy  Cross  School  for  the  193  6-87  school  year. 

Although  I  have  found  that  Paige  Harbay  has  been 
discriminated  against  on  the  basis  of  handicap  because  of  the 
very  limited  time  she  has  had  each  day  at  St.  Mary's  School, 
major  parts  of  her  193  5-8  6  educational  program  measure  up  to  what 
reasonable  accommodation  would  call  for.     The  evidence,  taken  as 
a  whole,   indicates  that  the  resource  room  or  self-contained 
classroom  portions  of  her  program  at  Westminster  Public  School 
are  reasonably  well  adapted  to  some  of  her  needs.     That  they  are 
not  provided  in  a  separate  school  does  not,  as  I  have  explained 
above,   automatically  disqualify  them  as  part  of  a  reasonable 
accommodation  of  her  overall  educational  needs.     There  is  also 
regular  communication  between  the  two  schools  with  respect  to 
Paige's  program,  through  an  aide  and  a  teacher,  and  an  aide 
sometimes  accompanies  her  from  Westminster  back  to  St.  Mary's 
when  there  is  an  afternoon  activity  at  St.  Mary's  that  is  thought 
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to  be  of  particular  interest  to  her. 

Given  the  care  which  has  gone  into  those  portions  of 
Paige's  program,  given  the  fact  that  Westminster  Public  School  is 
just  across  the  street  from  St.  Mary's  School,   and  given  the  fact 
that  it  will  probably  not  be  long  before  Paige  moves  on  to  a  high 
school  setting,  I  think  the  likely  advantages  to  her  of  ordering 
the  respondent  board  to  remove  her  from  the  resource  room 
portions  of  her  program  at  Westminster  Public  School  and  to 
provide  equivalent  services  for  her  at  St.  Mary's  School  or 
elsewhere  in  the  separate  school  system  are  at  best  slight  and 
highly  speculative.     My  understanding  of  the  evidence  is  that  it 
would  be  the  transfer  to  St.  Mary's  School  of ' the  resource  room, 
portions  of  Paige's  program,  more  than  anything  else,  which 
would  make  it  necessary  to  hire  the  additional  half-time  special 
education  teacher  which  Mrs.  Warnock  thought  would  be  needed  to 
accommodate  Paige  at  St.  Mary's.     Because  Paige  now  has  what 
appears  to  be  a  reasonably  satisfactory  and  easily  accessible 
resource  room  program  at  Westminster  Public  School,  I  am  of  the 
view  that  the  moderate  financial  hardship  which  would  be 
occasioned  to  the  respondent  board  by  a  requirement  that  it 
duplicate  much  of  that  program  at  St.  Mary's  School  would  be,  in 
the  terms  of  s.40(2)   of  the  Code,  undue.     To  contrast  Maureen's 
situation,   it  is  true  that  the  cost  to  the  respondent  board  of 
setting  up  a.  resource  room  program  for  her  at  Holy  Cross  School 
in  Kemptville  will  be  roughly  similar  to  what  it  would  cost  to 
set  one  up  for  Paige  at  St.  Mary's..     However,  the  evidence 
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indicates  that  Maureen's  current  resource  room  program  at 
Kemptville  Public  School  is  a  good  deal  less  satisfactory  than 
Paige's,   and  is  far  less  accessible  from  Holy  Cross  School.  The 
need  for  the  expenditure  in  question  is  therefore  significantly 
greater  in  Maureen's  case,  and  although  the  degree  of  financial 
hardship  to  the  board  would  be  approximately  the  same  in  both 
cases,  I  do  not  think  it  can  be  called  undue  in  Maureen's  case. 
The  level  of  hardship  to  a  respondent  obviously  does  not  depend 
on  the  extent  of  the  advantages  received  by  the  complainant  for 
whose  benefit  the  hardship  is  to  be  incurred,  but  as  I  said 
earlier,  whether  a  particular  level  of  hardship  is  undue  has 
something  to  do  with  the  extent  of  the  advantages  it  will  bring 
to  the  complainant. 

I  therefore  do  not  think  I  can  or  should  order  that  the 
respondent  board  must  itself  provide  the  resource  room  services 
which  Paige  needs,  or  that  it  must  end  the  arrangement  by  which 
she  receives  such  services  from  the  public  board  at  Westminster 
Public  School.     However,   I  think  Paige's  right  to  receive  a 
substantially  Catholic  education,  when  looked  at  in  the  light  of 
the  concept  of  reasonable  accommodation,   does  require  that  the 
proportion  of  her  school  day  spent  at  St.  Mary's  School  be 
increased  to  at  least  fifty  per  cent. 

I  should  make  it  clear  that  what  I  am  directing  to  be 
done  with  respect  to  Paige's  educational  program,   as  well  as 
Maureen's,   is  only  what  I  have  concluded  is  the  minimum  necessary 
to  bring  the  respondent  board  into  compliance  with  the  Ontario 
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Human  Rights  Code,   1981.     If  any  future  IPRC  review,   conducted  of 
course  by  the  respondent  board,  decides  that  the  board  should  in 
any  respect  go  beyond  what  I  am  directing,  nothing  I  have  said 
should  be  taken  to  preclude  or  excuse  the  board  from  so  doing. 
The  same  would  be  true  if  the  board  decided  on  its  own  initiative 
to  go  farther  than  I  am  directing  it  to  go. 

With  respect  to  Mary  Beth  Hickling,  the  evidence  before 
me  indicates  that  when  the  initial  complaint  was  filed  in  1934, 
she  was  being  provided  with  a  half-day  program  at  St.  Mary's 
School  and  was  required  to  spend  the  other  half  of  each  day 
across  the  street  at  Westminster  Public  School.     I  have  held 
above  that,  as  in  the  case  of  Maureen's  and  Paige's  programs, 
Mary  Beth's  program  to  June  1985  involved  discrimination  based  on 
handicap  in  that  she  was  denied  the  full  Catholic  education  which 
she  would  have  been  given  had  she  not  been  handicapped.  However, 
Mary  Beth  is  now  in  high  school,   and  the  respondent  board  offers 
no  high  school  education  to  any  pupil,  handicapped  or  not.  Like 
all  other  children  of  separate  school  supporters  within  the 
board's  jurisdiction  in  the  Brockvilie  area,  with  some  possible 
exceptions  not  relevant  to  this  case,  Mary  3eth  receives  all  of 
her  high  school  education  from  the  public  board  at  Thousand 
Islands  Secondary  School.     She  is  therefore  no  longer  being 
discriminated  against.     I  see  no  point  in  making  a  merely 
declaratory  finding  as  to  what  would  have  been  reasonable 
accommodation  in  Mary  Beth's  case  prior  to  June  1985. 

-    I  must  deal  with  one  more  matter:  the  time  needed  to 
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implement  my  directions.     Most  of  the  expert  witnesses,   and  most 
if  not  all  of  the  writers  to  whom  they  referred,   have  emphasized 
that  teachers  and  other  pupils  must  be  carefully  prepared  for  the 
integration  into  a  regular  classroom  of  a  child  with  a  handicap 
as  severe  as  Paige's  or  Maureen's.     Can  St.  Mary's  School  and 
Holy  Cross  School  be  made  ready,   in  September  of  this  year,  for 
more  extended  attendance  by  those  two  pupils? 

Without  being  able  to  be  sure,   I  think  so.     Both  pupils 
have  already  been  at  those  schools  part-time  for  one  school  year, 
and  the  staff  and  other  pupils  who  were  there  last  year  will  have 
some  familiarity  with  their  problems  and  needs.     The  results  of 
the  March  1984  questionnaire  to  parents  of  other  pupils, 
discussed  above,  provide  some  indication  that  even  at  that 
relatively  early  date  the  presence  of  Maureen,  Paige  and  Mary 
3eth  in  the  respondent  board's  regular  schools  was  not  overly 
disturbing  to  other  children  and  was  actually  perceived  by  the 
parents  of  many  of  those  children  as  having  favourable  effects  on 
their  children.     From  Mrs.  Warnock's  testimony  and  from  her 
observations  and  explanations  to  me  in  the  presence  of  counsel 
for  all  parties  during  our  visit  to  the  schools  in  question,  I  am 
confident  that  she  understands  Paige ' s  and  Maureen 1 s  needs  and  is 
aware  of  what  will  have  to  be  done  to  integrate  them 
satisfactorily  into  St.  Mary's  School  and  Holy  Cross  School 
respectively  in  accordance  with  my  directions.     There  may  be 
particular  difficulty  in  obtaining  additional  special  education 
resources  to  supplement  what  the  evidence  shows  to  be  the  already 
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heavily  burdened  special  education  facilities  at  Holy  Cross 
School.     However,  Mrs.  Warnock's  testimony  indicates  that  she  is 
well  aware  of  that  difficulty  and  the  others  that  are  likely  to 
arise,  that  she  believes  they  can  be  met,   and  that  she  will 
ensure  that  every  effort  is  made  to  meet  them. 

I  am  nevertheless  sufficiently  impressed  by  the 
consensus  on  the  need  for  careful  preparation  for  the  integration 
of  severely  retarded  pupils  to  think  it  essential  that  the  two 
schools  not  be  forced  to  implement  the  entire  programs  which  I  am 
directing  for  Maureen  and  Paige  right  from  the  first  school  day 
in  September.     My  decision  will  not  be  known  until  mid-August, 
and  it  is  unreasonable  to  expect  the  necessary  personnel 
arrangements  to  be  completed  by  the  end  of  that  month.     Even  if 
there  has  not  been  much  teacher  or  pupil  turnover  at  either 
school,   I  cannot  imagine  that  the  necessary  familiarization  'or 
teachers  and  pupils  Who  have  not  had  experience  with  a  severely 
retarded  person  can  be  provided  during  late  August  or  in  the  rush 
of  the  first  few  days  of  the  school  year.     I  will  accordingly 
allow  a  month's  lead  time,  and  will  order  that  the  respondent 
board  begin  Maureen's  and  Paige's  programs,   as  directed  herein, 
no  later  than  the  first  school  day  in  October  1986.     I  would  hope 
that  the  board  could  start  those  programs  earlier  than  that, 
perhaps  gradually,  but  I  think  it  would  be  unreasonable  and 
potentially  damaging  to  require  greater  haste. 

Before  concluding,   I  think  it  is  advisable  to  make  as 
clear  as  I  can  what  I  am  not  doing  in  this  decision.     Ail  I  am 
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directing  is  that  the  respondent  board  must  register  Maureen  and 
Paige  and  that  it  must  provide  them  with  a  Catholic  education 
(that  is,  an  education  in  its  schools)   to  the  extent  I  have 
specified  -  Maureen  for  the  whole  school  day  at  Holy  Cross  School 
in  Kemptville,  and  Paige  for  at  least  half  of  the  school  day  at 
St.  Mary-' s  School  in  Brockville  (on  the  assumption  that  the  other 
half  of  her  day  will  be  spent  at  Westminster  Public  School) . 
Although  I  am  thus  directing  that  their  whole  day  be  spent  in 
regular  schools,  which  is  new  the  case  in  any  event,  I  am  not 
giving  any  direction,  and  have  not  been  asked  to  give  any,   on  the 
proportion  of  their  day  that  is  to  be  spent  in  regular  classrooms 
within  these  schools.     With  respect  to  integration,   all  that  I 
have  found  is  that  there  is  little  risk  of  undue  hardship  to 
anyone  from  the  more  extensive  integration  of  Maureen  and  Paige 
into  the  respondent  board's  schools  and,  assuming  that 
integration  into  those  schools  realistically  means  some 
integration  into  regular  classes,  that  there  is  also  little  risk 
of  undue  hardship  to  anyone  from  some  integration  of  Maureen  and 
Paige  into  regular  classes. 

It  is  for  the  respondent  board,  through  its  educational 
decision-making  processes,  to  decide  how  much  regular  classroom 
integration  is  appropriate  for  each  pupil,  subject  of  course  to 
the  requirements  of  the  Ontario  Human  Rights  Code,  1931,  and  to 
the  board's  political  accountability  to  its  constitutuency .  If 
it  had  been  claimed  before  me  that  failure  to  give  any  particular 
pupil  more  time  in  a  regular  classroom  was  discriminatory  on  the 
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bas-is  of  handicap,   I  would  have  had  to  deal  mere  fully  with  the 
expert  evidence  on  regular  classroom  integration  and  with  the 
evidence  on  each  pupil's  suitability  for  it,  both  in  order  to 
decide  whether  to  uphold  that  claim  and,  if  I  had  upheld  it,  in 
order  to  make  the  further  decision  on  how  much  of  that  sort  of 
integration  would  be  required  to  constitute  reasonable 
accommodation. 


98 


ORDER 

Pursuant  to  my  finding  that  the  respondent  Lanark, 
Leeds  and  Grenville  County  Roman  Catholic  Separate  School  3oard 
has  discriminated  against  Paige  Horbay,  Maureen  Legris  and  Mary 
Beth  HicJcling  contrary  to  s.l  and  s.8  of  the  Ontario  Human  Righ~s 
Code,   1981,  by  denying  them  a  full  Catholic  education  on  the 
basis  of  mental  handicap,  and  pursuant  to  my  authority  under  s.40 
of  that  Code,   I  direct  the  respondent  board  to  do  the  following, 
for  the  reasons  given  above. 

1.  To  register  Paige  Horbay  and  Maureen  Legris  forthwith 
as  pupils  of  the  respondent  board. 

2.  To  provide  Maureen  Legris,  beginning  no  later  than 
October  1,   193  6,  with  a  full-time  educational  program  at  Holy 
Cross  School,  Kemptville,  designed  to  meet  her  educational  needs 
as  already  assessed  by  the  Leeds  and  Grenville  County  3oard  of 
Education. 

3.  To  provide  Paige  Horbay,  beginning  no  later  than 
October  1,   198  6,  with  an  educational  program  at  St.  Mary's 
School,   Broclcvilie,   for  at  least  one-half  of  each  school  day, 
designed  to  meet  her  educational  needs  as  already  assessed  by  the 
Leeds  and  Grenville  County  3oard  of  Education.     If  the  latter 


board  becomes  unwilling  to  provide  an  educational  program  for  her 
at  Westminster  Public  School  for  the  remainder  of  each  school 
day,  the  respondent  board  is  to  provide  her  with  a  full-time 
program. 

I  will  remain  seized  of  this  matter  until  these 
directions  have  been  implemented. 


DATED  at  Kingston,  Ontario,  the  14th  day  of  August,   198  6. 


Board  of  Inquiry 
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